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Article 2

LOYOLA UNIVERSITY LAW JOURNAL
Volume 1, Number 2, Summer 1970

New Trends in Conflicts Rules Affecting
Torts: A Chronological Review
Richaid V. Carpenter*
Around the turn of the century a Texas switchman named Slater
was killed in Mexico due to the negligence of his employer, a Colorado
corporation which operated a railroad from Texas to Mexico City.
The switchman's widow and children, all citizens and residents of
Texas, brought a diversity action in the federal court in Texas against
the railroad for damages. On appeal, the Supreme Court, in Slater v.
Mexican National R.R. Co.,' held that the Mexican remedy, support
and pensions during necessity or until marriage, was beyond the power
of the Federal courts to grant. The trial court attempted to substitute
a common law remedy in the form of lump sum damages based on a
jury verdict but on appeal the judgment was reversed and the action
ordered dismissed. Although Texas had its own wrongful death statute and had no policy against enforcing a liability for wrongful death
arising in another jurisdiction, the Supreme Court reached its decision
by strict adherence to the "obligatio" or "vested rights" doctrine which
would vest in the territorial jurisdiction where an injury is incurred the
exclusive legislative power to determine and define all the incidents
of legal liability.2 The upshot of the case was that the bereft widow
* Professor of Law, Hastings University School of Law.
1. 194 U.S. 120, 128 (1904).
2. In the course of the Court's opinion, Justice Holmes articulated the vested
rights doctrine in the following language:

But when such a liability is enforced in a jurisdiction foreign to the place of
the wrongful act, obviously that does not mean that the act in any degree
is subject to the lex fori. . . . The theory of the foreign suit is that although
the act complained of was subject to no law having force in the forum, it
gave rise to an obligation, an obligatio, which, like other obligations, follows
the person, and may be enforced wherever the person may be found ...
But as the only source of this obligation is the law of the place of the act, it
follows that the law determines not merely the existence of the obligation
. . . but equally determines its extenL It seems to us unjust to allow a
plaintiff to come here absolutely depending on the foreign law for the founda-

187

Loyola University Law Journal

Vol. 1: 187

and her dependent children were left without a remedy for the death
of their bread winner killed through the defendant's negligence. This
is a particularly harsh result in face of the probability that the Mexican courts also would be disinclined to supervise its paternalistic
remedy for the benefit of an American family living outside of Mexico.'
The vested rights theory articulated in Slater by Justice Holmes4
dominated the traditional rules governing the choice of law in this
country. With respect to torts, the courts purported to look exclusively
to the law of the place of injury to determine the existence and extent
of tort liability. 5 The place of injury is defined as the state or jurisdiction where the last event necessary to make an actor liable for an alleged wrong takes place-namely where the harmful act has its injurious consequences. 6 Two rules have been deemed elementary: (1) the
law of the place of wrong determines whether a person has sustained
a legal injury; and (2) if no cause of action is created at the place of
wrong no recovery can be had in any other state.7 To put it another
way, in a context of "legislative jurisdiction", the territory in which a
party has suffered an injury will have exclusive jurisdiction to define
the nature and extent of any legal rights which he may have by reason
of the injury. This orthodoxy was believed to have the considerable
advantages of simplicity and relative certainty in application. All
forums, regardless of variances in their domestic laws and regardless
of multiple state contacts, were expected to attach the same legal consequences to a given set of operative facts. In the case of torts, this
theory sought to fix the place of wrong as the unique contact which
would give the government of that territory rather than any other the
exclusive jurisdiction to define authoritatively the ultimate legal consequences of the respective operative facts. The rights thus defined by
the laws of a state found to have exclusive jurisdiction were said to be
vested and entitled to recognition and enforcement by all other
states. If no rights were granted by such state, then no rights could
be granted or enforced by any other state. The Slater decision dramatically illustrates the unfortunate consequences which may flow
tion of his case, and yet to deny the defendant the benefit of whatever
limitations on his liability that the law would impose. Id. at 126.
The rule of the Slater case may still have some vitality. As recently as 1953 it
was cited and followed in Carter v. Tillery, 257 S.W.2d 465 (C.C.A. Tex. 1953). The

Texas court has not subsequently changed its position: Marmon v. Mustang Aviation
Inc., 430 S.W.2d 182 (Texas 1968).

3.

STUMBERG, PRINCIPLES OF CONFLICT OF LAWS

4.
5.
6.
7.

Supra note 2.
RESTATEMENT OF THE LAW OF CONFLICTS §§

Id. at § 377.
Id. at § 384.

210 (3rd ed. 1963).
378-381, 383 (1934).
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from rigid application of these traditional principles.
Mention should be made that American courts frequently escaped
the rigidity of the place-of-wrong rule when its consequences were not
to judicial liking. This could be accomplished either negatively by
invoking public policy to refuse to enforce some particular foreign
cause of action" or, more broadly, by adroitly characterizing the legal
question in issue as one other than substantive tort law. Examples
of the latter have occurred most frequently when courts have characterized questions such as burden of proof, evidentiary presumptions, statutes of limitation, measure of damages and the like, as procedural
questions governed by the law of the forum rather than of the placeof-wrong. Similarly questions of intra-family tort liability have been
held to belong to family law thus to be governed by the law of domicile
rather than of the place of wrong. Some courts have used the device
with surprising freedom and variety to reach some preferred result.
One may suspect a more than occasional procrustean tendency to fit
an issue into a category traditionally governed by the state whose rule
of law the court wants to apply. 9
The vested rights theory and the inflexible place-of-wrong rule long
had its critics, particularly in academic law school circles, more recently reflected in judicial opinions. Judge Learned Hand was an
important spokesman for a group who proposed the so-called "local
law" or "homologous law" theory. 10 The premise of this doctrine was
that no court could enforce a liability except one created by the law
of the state in which it sat. Accordingly, a court was regarded as
invoking its own law in imposing liability with respect to an occurrence
in another jurisdiction, even though such liability was patterned after,
8. E.g., actions for penalties, punitive damages or taxes and intra-family suits.
Herzog v. Stem, 264 N.Y. 379, 191 N.E. 23 (1934).
9. In Levy v. Daniels U-Drive Auto Renting Co., 108 Conn. 333, 143 A. 163
(1928), the court applied Connecticut law to impose vicarious liability on a Connecticut
renting agency for tort injuries caused in Massachusetts by one of its customers on a
novel rationale characterizing the plaintiff as a third party beneficiary under the
Connecticut bailment contract.
10. In considering the question whether a New York court would enforce a liability created under the-law of Florida, Judge Learned Hand referred to the view expressed in the Slater case, supra notes 1 and 2, and went on to comment:
But strictly speaking, it is impossible for a court to enforce any liability except
one created by the law of the state in which it sits. That state may take for
its model a liability created by another state, merely because the other state
creates it. Usually indeed it will do so when the other state is civilized; but
the liability enforced is the creature of its own will: its law of the conflict of
laws alone determines when it will fashion a liability after the foreign liability. Thus, except as the law of Florida furnished a pattern which New
York accepts, it has nothing whatever to do with the case; and if the common
law still obtained in New York, a nice question would arise.
Siegman v. Meyer, 100 F.2d 367, 367-368 (2nd Cir. 1938). See also Judge Hand's
comments in Guinness v. Miller, 291 F. 769, 770 (S.D.N.Y. 1923).
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or homologous to, the corresponding liability imposed by the law of
such other jurisdiction.
Judge Hand may seem to have been splitting hairs in trying to distinguish between the enforcement of foreign liabilities (and correlative rights) and of local liabilities patterned after foreign liabilities,
but the distinction contributes at least one important practical result.
When courts assume they are applying local law they naturally exercise greater independence in adopting, rejecting, or modifying foreign
rules of law, particularly when such foreign rules would impinge on
some local interest or policy. This "local law theory" may have been
a necessary step in the development of the flexibility with which courts
today are approaching choice of law questions. Legislative jurisdiction is seldom the exclusive monopoly of one state and therefore foreign
law loses its compulsive force. It is the law of the case only to the
extent the forum court sees fit to adopt it as the local rule of law. When
a court is called upon to choose between conflicting rules of two or more
jurisdictions (whether or not one of those jurisdictions be its own state),
its power, strictly speaking, is limited only by full faith and credit and
by due process, whose strictures, as indicated by the following decisions, have been loosening under the suzerainty of the modern Supreme Court.
Wells v. Simond Abrasive Co." involved an Alabaman's wrongful
death in Alabama. Eighteen months later the decedent's administratrix filed a diversity action in Pennsylvania for damages under the
Alabama Wrongful Death Act. The Supreme Court held that a
Pennsylvania court could properly disregard the two year statute of
limitations built into the Alabama statute and could apply the Pennsylvania one year limitation to give judgment for the defendant. This
holding went beyond a mere refusal to enforce the foreign claim-a
dismissal without prejudice; it appears to have been res judicata.
Chief Justice Vinson, speaking for a majority of five to three, said:
The states are free to adopt such rules of conflict of laws as they
choose, . . subject to the Full Faith and Credit Clause and other
constitutional restrictions. The Full Faith and Credit Clause does
not compel a state to adopt any particular set of rules of conflict
of laws; it merely sets certain minimum requirements which each
2
state must observe when asked to apply the law of the sister state.'
11.

345 U.S. 514 (1953).

12. Id. at 516. Chief Justice Vinson went on to say in his opinion:
[T]here have been divergent views when a foreign statutory right unknown
to the common law has a period of limitation included in the section creating
the right. The Alabama statute here involved creates such a right and contains
a built-in limitation. The view is held in some jurisdictions that such a limita-
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Richards v. United States'3 involved an action under the Federal
Torts Act for death in a Missouri air crash allegedly due to an act of
negligence in Oklahoma on the part of an agency of the United States.
The Federal Torts Act, by anomaly or inadvertence, accepts liability
of the United States "in accordance with the law of the place where the
act or omission occurred"'4 (emphasis added). The Supreme Court
dutifully looked to the law of Oklahoma, but then, assuming that
Oklahoma courts would apply the traditional place-of-wrong rule (a
lateral variation of renvoi), ended up by applying the substantive law
of Missouri which limited the amount of recovery. In the course of
his opinion for a unanimous court Chief Justice Warren used language
which reveals the present attitude of the Supreme Court toward the
modem trend:
Recently there has been a tendency on the part of some States to
depart from the general conflicts rule in order to take into account
the interests of the State having significant contact with the parties
to the litigation. We can see no compelling reason to saddle the Act
with an interpretation that would prevent the federal courts from
implementing this policy in choice-of-law rules where the State in
which the negligence occurred has adopted it. .... 15
and:
Where more than one State has sufficiently substantial contact
with the activity in question, the forum State, by analysis of the interests possessed by the States involved, could constitutionally apply
to the decision of the case the law of one or another state having
such an interest in the multistate activity.' 6
With these preliminaries we have set the stage for an examination of what the state courts have actually been doing in the past
seventeen years or so in reworking rules governing the choice of
law in the field of torts. Justice Traynor, then of California's Supreme Court, issued the earliest important decision leading the new
trend and we will begin with that.
tion is so intimately connected with the right that it must be enforced in the
forum state along with the substantive right....
and:

We are not concerned with the reasons which have led some states for their
own purposes to adopt the foreign limitation, instead of their own, in such a
situation. The question here is whether the Full Faith and Credit Clause
compels them to do so. Our prevailing rule is that the Full Faith and Credit
Clause does not compel the forum to use the period of limitation of a
foreign state. Id. at 517.
13. 369 U.S. 1 (1962).
14. 28 U.S.C. § 1346(b) (1964).
15. 369 U.S., at 12-13.

16. Id. at 15.
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A.

Survival of Actions
Grant v. McAuliffe 17 involved an Arizona collision between two
cars from California in which both drivers and all passengers were
California residents. The driver alleged to have been responsible for
the accident died as a result of injuries received and the other injured
parties filed claims against his estate in California for money damages.
Arizona at the time, unlike California, still clung to the common law
rule against survival of tort actions and the trial court applied that
rule of the place of wrong to dismiss the action. On appeal the Supreme Court of California reversed. Justice Traynor, speaking for
the court, stated the "local law" theory' s and went through the judicial
process of analyzing California's contacts' 9 with the cause of action.
However, he seems to have regarded these parts of his rationale as
mere make-weights and, in the end, he based the decision on a dubious
characterization of the issue (survival of the action) as one of procedure rather than substance. This questionable ploy enabled him
to escape the place-of-wrong rule without rejecting it outright and to
apply the California rule of law.
Justice Traynor's decision in this case is of rather narrow application since the common law rule that personal tort actions die with the
person of the plaintiff or the defendant is of diminishing importance.
More and more states are modifying the rule, and Arizona itself did
so in 1955, two years after Justice Traynor's decision.20 Since Grant,
three cases have presented similar problems of choice-of-law with
respect to the question of survival of a tort action. An Arkansas and a
Minnesota court both applied the law of the place of wrong, thereby
17. 41 Cal. 2d 859, 264 P.2d 944 (1953).
18. 264 P.2d 944, 946: "In actions on torts occurring abroad, the courts of this
state determine the substantive matters inherent in the cause of action by adopting
as their own the law of the place where the tortious acts occurred, unless it is contrary
to the public policy of this state. . . But the forum does not adopt as its own the
procedural law of the place where the tortious acts occur. It must therefore be determined whether survival of causes of action is procedural or substantive for conflict of
law purposes." (Italics added) See also note 9, supra.
19. Id. at 949: "Decedent's estate is located in this state, and letters of administration were issued to defendant by the courts of this state. The responsibilities of defendant, as administrator of Pullen's estate, for injuries inflicted by Pullen before his
death are governed by the laws of this state. This approach has been followed in a
number of well-reasoned cases. . . . It retains control of the administration of estates by the local legislature, and avoids the problems involved in determining the
administrator's amenability to suit under the laws of other states. . . . Today, tort
liabilities of the sort involved in these actions are regarded as compensatory. When,
as in the present case, all of the parties were residents of this state, and the estate of the
deceased tort-feasor is being administered in ths state, plaintiff's right to prosecute
their causes of action is governed by the laws of this state relating to administration
of estates."
20. ARIZONA CODE ch. 88, LAW 1955, amending § 38-1103, ACA 1939. See
Rodriguez v. Teny, 79 Ariz. 348, 290 P.2d 248 (1955), holding said amendment was
substantive and without retroactive effect.
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allowing recovery in the first case and denying it in the latter. 21 The
Seventh Circuit Court of Appeals, in a diversity case initiated in Illinois, on the contrary, refused to enforce an action for a decedent's pain
and suffering under the survival statute of South Carolina on the
ground it was contrary to the policy and "deep rooted tradition" of
Illinois. 22 The court was apparently not influenced by the Grant
rationale although it cited that case in a footnote.
Nevertheless, the general impact of the Grant decision has been substantial. Critics were quick to attack the decision for its unorthodox
result and for Justice Traynor's highly suspect analysis of the authorities on which he relied to support his characterization of the issue as
one of procedure. The most thoroughgoing comment and criticism
of the decision was made by the late Professor Brainerd Currie who
concurred enthusiastically with its result but agreed with its critics
that it violated all precedents.2 3
In 1959, six years after his Grant decision, Justice Traynor had
occasion to refer to Professor Currie's critique as one of a series "that
brilliantly set forth an affirmative new approach to conflict of laws."24
He then offered the following critique of his own opinion in the Grant
case:
[A]lthough the opinion in the case is my own, I do not regard it
as ideally articulated, developed as it had to be against the brooding
background of a petrified forest. Yet I would make no more
apology for it than that in reaching a rational result it was less deft
than it might have been to quit itself of the familiar speech of choice
of law.

25

At the same time he rationalized his decision anew, this time weighing the claims and interests of the parties and jurisdictions involved:
California policy views damages for personal injuries as compensatory and the survival statute implements that policy by subordinating the interests of the decedent's heirs, legatees, devisees
21. Nelson v. Eckert, 231 Ark. 348, 329 S.W.2d 426 (1959); Allen v. Nessler,
247 Minn. 230, 76 N.W.2d 793, 799 (1956). It may be noted, however, that the
Minnesota court has subsequently rejected the place of wrong rule and permitted recovery under its more liberal domiciliary law in cases involving intra-family liability, Baits
v. Baits, 273 Minn. 419, 142 N.W.2d 66 (1966), and guest statutes, Kopp v. Rechtziegel, 273 Minn. 441, 141 N.W.2d 526 (1966), Schneider v. Nichols, 280 Minn. 139, 158
N.W.2d 254 (1968). Therefore Allen v. Nessler is probably no longer good authority.
22. Hartness v. Aldens, Inc., 301 F.2d 228, 229-30 (7th Cir. 1962).
23. Currie, Survival of Actions: Adjudication v. Automation in the Conflict of
He concludes an appendix reviewing the
Laws, 10 STAN. L. REV. 205, 252 (1958).
cases as follows:
The decision of the California Supreme Court in Grant v. McAuliffe was,
indeed, unorthodox; the cases exactly in point are to the contrary. But the
question is whether the court is to be condemned for preferring rationality to
orthodoxy.
24. Traynor, Is this Conflict Really Necessary?, 37 TEx. L. REV. 655, 667 (1959).

25.

Id. at 670, n.35.
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and creditors to the interests of the injured person. California
contacts were more than sufficient to give the state an interest
in applying its policy. Not only were the parties residents of California but the decedent's estate was being administered in California. The court parted company with the Restatement by expressly rejecting the law of the place-of-wrong. It applied California law and allowed recovery. Had it mechanically invoked the
law of the place of wrong, it would have made an exception to
the local law, defeating a legitimate interest of the forum state
without serving the interest of any other state. Even though Arizona had a policy giving preference over injured claimants to heirs,
legatees, devisees and creditors of an estate, there was no indication that it had any contact with the case other than the fortuitous
occurrence of the accident in Arizona, hardly
sufficient to give it
26
an interest in the application of its policy.
Justice Traynor's rationalization of his Grant decision still leaves
many questions unanswered. Suppose the deceased tortfeasor had left
heirs and creditors in Arizona who would be seriously affected by the
California court's decision in charging his estate. Would Justice Traynor then have applied Arizona law? Suppose further, there were
not enough assets in the California estate to satisfy the claims of the
injured parties, but that the deceased also left property in Arizona
subject to ancillary administration. Even if we assume the ancillary
probate court in Arizona subscribed to Justice Traynor's principles
applied in the Grant decision, could we expect it to defer to California law in this instance? Certainly here Arizona's interst could not
be said to be insubstantial, any more than was California's. Is it
likely that Arizona would weigh its own and California's relative interest on a fine scale and come up with the decision that California's
law should prevail? It seems more probable that Justice Traynor's
court would abide by its decision in the administration of the California
estate, but that the Arizona court would not be compelled by any constitutional mandate of due process or full faith and credit to deliver
the Arizona assets to the California executor for administration in accordance with California law. Arizona would have the power to apply
its own law and policies in administering the estate within its own
jurisdiction and in adjudicating the respective claims of creditors, tort
victims and heirs. 21

26.

id. at 670.

27. Later events indicate the Arizona courts might not have taken a very strong
stand to enforce local policy as to non-survival-of tort claims against a non-resident
estate.

Supra, note 20.
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Intra-family Immunity or Liability

In 1955, Justice Traynor wrote the opinion in another path-finder
decision, Emery v. Emery. 28 This followed the Grant decision by
two years but was prior to his rearticulation of Grant's rationale in the
Texas Law Review. In Emery two small girls sued their father and
sixteen year old brother at their family domicile in California for injuries suffered in Idaho while riding in a car owned by their father
and operated by their brother. The court considered the threshold
questions of the effect on their claims of their status, first as guest riders,
and then as unemancipated members of the same family as the defendants. On the first point the court remained orthodox and referred
to Idaho law although under all the facts this apparently did not affect
the outcome of the case. The plaintiffs could have recovered under
the guest statutes of either Idaho or California. On the question of
intra-family immunity, Justice Traynor discussed three possible choices
of law: the law of the place of injury, that of the forum, or that of the
state in which the family is domiciled. He dismissed the first choice
with the words that it was not "a question of tort but one of capacity
to sue and be sued and as to that question the place of injury is both
fortuitous and irrelevant.""9 In Emery the forum and domicile were
the same, but Justice Traynor was careful to distinguish the role in
which he thought California had an interest in applying its own law:
We think that disabilities to sue and immunities from suit because
of a family relationship are more properly determined by reference
to the law of the state of the family domicile. That state has the
primary responsibility for establishing and regulating the incidents
of the family relationship and it is the only state in which the parties can, by participation in the legislative processes, effect a change
in those incidents. Moreover, it is undesirable that the rights, duties, disabilities and immunities conferred or imposed by the family
relationship should constantly change as members of the family
cross state boundaries during temporary absences from their home.
Since all of the parties to the present case are apparently domiciliaries of California, we must look to the law of
this state to determine
30
whether any disabilities or immunities exist.
The court thus found for the plaintiff by applying the law of the domicile rather than that of the place of wrong. Justice Traynor's point that
the parties, including the little girls, could participate in the legislative
process of their domicile and hence were in a sense responsible for
its laws and should be ruled by them, may stretch realism a bit, but
28.
29.
30.

45 Cal. 2d 421, 289 P.2d 218 (1955).
Id. at 222.
Id. at 223.
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otherwise he does present persuasive reasons to justify the domicile in
applying its own rule of intra-family liability :o an out-of-state tort.
It should be noted that before Emery American courts had sometimes
refused to enforce out-of-state claims between family members on the
ground of local immunity rules and public policy. 3 1 However Emery
seems to be the first instance of an American court applying domiciliary
law to permit one member of the family to recover against another
on the merits, when such recovery would have been denied by intrafamily immunity law of the place of wrong.
Since Emery, the courts of the District of Columbia and of twelve
states in addition to California have applied the domiciliary rule of that
decision to questions of intra-family liability or immunity.3 2 In contrast, the courts of Connecticut, Louisiana, North Carolina and Tennessee have refused or failed to follow the Emery lead and have continued to apply the place-of-wrong rule to questions of intra-family
liability.33 Missouri also initially fell into this latter group by reason
of a 1960 decision, but in 1969 it seems implicitly to have overruled
this holding by a decision involving the analogous question of hostguest liability.3 4 We may additionally note here that other state courts
35
which have adopted the domiciliary rule of Babcock v. Jackson,
which involved host-guest liability, may be expected on a fortiori principles to favor the Emery rule. This would add the states of Florida,
31. E.g., Herzog v. Stern, 264 N.Y. 379, 191 N.E. 23 (1934).
32. ALASKA: Armstrong v. Armstrong, 441 P.2d 699 (1968); ARIZONA:
Schwartz v. Schwartz, 103 Ariz. 562, 447 P.2d 254 (1968) where the court applied
domiciliary law of New York parties to permit recovery which would have been denied
by the intra-family immunity rule of its own state where the injury occurred; DISTRICT
OF COLUMBIA: Baker v. Gaffney, 141 F. Supp. 602 (D.D.C. 1956); ILLINOIS:
Wartell v. Formusa, Adm'r, 34 I11. 2d 57, 213 N.E.2d 544 (1966); IOWA: Flogel v.
Flogel, 133 N.W.2d 907 (1965); MINNESOTA: Balts v. Baits, 273 Minn. 419, 142
N.W.2d 66 (1966); NEW HAMPSHIRE: Thompson v. Thompson, 105 N.H. 86, 193
A.2d 439 (1963), but see Pinette v. Pinette, 106 N.H. 345, 211 A.2d 403 (1965);
NEW JERSEY: Koplick v. C.P. Trucking Corp., 27 N.J. 1, 141 A.2d 34 (1958); NEW
YORK: Keller v. Greyhound Corp., 41 Misc. 2d 255, 244 N.Y.S.2d 882 (1963), Brewi
v. Handrich, 45 Misc. 2d 121, 256 N.Y.S.2d 171 (1965), but see Murphy v. Barron, 45
Misc. 2d 905, 258 N.Y.S.2d 139 (1965) as to right of defendant to contribution
from plaintiff's spouse as co-tort feasor; PENNSYLVANIA: Johnson v. Peoples First
National Bank, 394 Pa. 116, 145 A.2d 716 (1958); McSwain v. McSwain, 420 Pa.
86, 215 A.2d 677 (1966); TEXAS: (dicta) Lederle v. United Services Automobile Association, 394 S.W.2d 31 (C.C.A. Tex. 1965); WEST VIRGINIA: Campbell v. Campbell, 145 W. Va. 245, 114 S.E.2d 406 (1960); WISCONSIN: Haumschild v. Continental Casualty Co., 7 Wis. 2d 130, 95 N.W.2d 814 (1959), Bodenhagen v. Farmers
Mutual Insurance Co., 5 Wis. 2d 306, 95 N.W.2d 822 (1959).
33. Landers v. Landers, 153 Conn. 303, 216 A.2d 183 (1966) and earlier Connecticut cases; Nicholson v. Atlas Assurance Corp., 156 So. 2d 245, cert. denied, 245
La. 461, 158 So. 612 (La. 1963); Shaw v. Lee Adm'r, 258 N.C. 609, 129 S.E.2d 288
(1963); Petrea v. Ryder Tank Lines, Inc., 264 N.C. 230, 141 S.E.2d 278 (1965);
Lucas v. Phillips, 205 Tenn. 444, 326 S.W.2d 905 (1957).
34. Robinson v. Gaines, 331 S.W.2d 653 (Mo. 1960) apparently overruled in principle by Kennedy v. Dixon, 439 S.W.2d 173 (Mo. 1969).
35. 12 N.Y.2d 473, 240 N.Y.S.2d 743, 191 N.E.2d 279 (1963).
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Kentucky, Mississippi, Oregon and Rhode Island to the group first mentioned above. 6
Of the states adopting the Emery rule there were six instances in
which the more liberal rules of the domicile resulted in recovery in
personal injury actions between spouses or other members of the same
family although recovery would have been barred by family immunity
rules prevailing in the respective states where the injuries were sustained.3 7 In six other instances the domiciliary courts denied recovery
by applying their local immunity rules and rejecting the place-of-wrong
doctrine.3 s In such situations the plaintiffs very likely could have
avoided these unfavorable results by filing suit in the state where the
injuries were suffered. In these latter cases, the courts went beyond
the purely negative attitude of pre-Emery courts which sometimes invoked local public policy to refuse to enforce admittedly valid rights
created under the laws of another state.39 The Arizona case of
Schwartz v. Schwartz4" is unique. It involved a suit between a New
York wife and husband for injuries suffered in an Arizona accident.
The court allowed recovery under New York's rule of inter-spousal
liability despite Arizona's own immunity rule. Here too the plaintiff
was hardly well advised to bring her suit in Arizona although she was
fortunate in the outcome.
The predominant trend today unquestionably favors Emery's domiciliary rule as opposed to the traditional place of wrong doctrine,
at least so far as intra-family liability is concerned. The next question is whether this new rule should be applied mechanically as a
substitute for the place of wrong test, as an inflexible mandate binding
the forum court to a particular choice of law. The New Hampshire and
41
Wisconsin courts seem to have so regarded it.
36.

Footnotes 90 and 91 infra.

37.

Alaska, Arizona, California, Minnesota, New Hampshire and Wisconsin.

See

citations note 32 supra.

38.

District of Columbia, Illinois, Iowa, New Jersey, Pennsylvania and West Vir-

ginia. See citations note 32 supra.
39. Supra note 31.
40. 103 Ariz. 562, 447 P.2d 254 (1968). See note 32 supra.
41. Haynie v. Hanson, 16 Wis. 2d 299, 114 N.W.2d 443 (1962); Johnson v. Johnson, 107 N.H. 30, 216 A.2d 781 (1966). These decisions are in accord with the unqualified language of Sections 379(1) and 390g of the tentative draft of RESTATEMENT SECOND OF CONFLICT OF LAWS,

states that the local law
parties determines their
munity is determined by
substantially toned down
the RESTATEMENT dated
such a case will usually
discussion in text at note

Draft No. 9, ALI April 24, 1964, which flatly

of the state with the most significant relationship with the
rights and liabilities and that the issue of intra-family imthe local law of their domicile. However, this statement is
by Section 69 of the PROPOSED OFFICIAL DRAFT, Part II of
May 1, 1968 which simply says that the applicable law in
be the local law of the state of the parties' domicile. See
190 infra.
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The Wisconsin case of Haynie v. Hanson4 2 involved a Wisconsin
accident in which a wife was injured by the alleged negligence of her
husband, both Illinois residents. Although Wisconsin law would prescribe recovery, the court applied the immunity rule of the domicile
and dismissed the action. The decision displays superficial consistency
with Emery but it is doubtful that it can be justified by any realistic
consideration of the competing interests and policies of the two states involved. The Wisconsin court eventually came to this view of its own
accord for in 1968 it overruled the Haynie case in Conklin v. Homer,4 3
a suit involving a one car accident in which all the occupants were
residents of Illinois. The suit was brought by all guest passengers
against the driver of the vehicle, although Illinois law would have prohibited such a suit in the absence of a showing of gross negligence.
Wisconsin was the place of wrong and had a policy of permitting injured parties to recover for injuries actually suffered within the state.
It considered its own law and policy as better than that of Illinois.
In reaching its decision it was strongly influenced by Professor Leflar's
analysis of choice influencing considerations of which we will speak
44
later.
The New Hampshire decision reached the same result as Haynie v.
Hanson and still stands.45 However, the New Hampshire court has
refused to extend it to a situation where the married couple had moved
to an immunity state only after the cause of action had arisen but before
it was filed.4 6
In opposition to the New Hampshire and the initial Wisconsin view
is the decision of the Kentucky court in Arnett v. Thompson.4 7 Kentucky had liberal laws permitting recovery in intra-family suits and in
host-guest situations. It had approved the principles underlying Emery
in a situation where its residents were injured in a less liberal state.
But in Arnett it allowed an Ohio wife to recover from her husband for
injuries suffered in a Kentucky accident although Ohio was a family
immunity state. The court said candidly that it would apply Kentucky law whenever justified by Kentucky's sufficient interest. In an
analogous situation involving the issue of host-guest liability the New
York Appellate Division similarly applied its own local law to permit
42.
43.
44.
(1966),
45.

46.
47.
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38 Wis. 2d 468, 157 N.W.2d 579 (1968).
Leflar, Choice Influencing Considerations in Conflicts, 41 N.Y.U.L. REV. 267
R. LEFLAR, CONFLICT OF LAWS, Chap. 11, 233-265 (1959).
Supra note 41.

Doiron

v.

Doiron, 109 N.H. 1, 241 A.2d 372 (1968).

433 S.W.2d 109 (Ky. 1968).
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recovery between Ontario parties.4 8

C.

Measure of Damages

In 1961, beginning with a series of airline decisions, New York came
to the center of the stage in the drama of developing new choice-of-law
principles.
In August, 1958, a Northeast Airlines plane departed from LaGuardia
Airport in New York on a flight to Nantucket Island in Massachusetts.
Approaching its destination it crashed and burned at Nantucket, killing
all on board. Among the many who died in the catastrophe were the
following passengers: Kilberg, Pearson and Dean-all residents of the
state of New York. All had purchased their flight tickets at LaGuardia
Airport before boarding the ill-fated plane. Within the appropriate time
period after the accident, the respective personal representatives of
the individual deceased passengers brought suit in the New York court
against Northeast Airlines, a Massachusetts corporation. The cases presented some interesting conflict of laws questions. The Massachusetts
death statute, which governed the legal consequences of the disaster
so far as Massachusetts was concerned, limited the recovery for the
death of each victim to a maximum of $15,000; contrariwise, the
New York constitution explicitly prohibited any statutory limitation on
damages for injuries resulting in death. Further, a New York statute
prescribed that pre-judgment interest should be included in the amount
of judgment, while Massachusetts made no such provision in its law
and its practice was to the contrary.
1.

The Kilberg Case49

In addition to a count under the Massachusetts death statute, the
Kilberg complaint included a count in contract on the theory that the
airline had breached its contract for safe carriage of the passenger to
his destination. The contract count seemingly provided an excellent
opportunity on traditional terms for the court to avoid the Massachusetts limitation of damages, since the ticket had been purchased and
the contract made in New York and a large part of the performance was
in that state. New York reasonably could have been regarded as the
"center of gravity" of the contract by virtue of its having the most significant contacts. The New York trial court, indeed, upheld the con48. Kell v. Henderson, 26 App. Div. 2d 595, 270 N.Y.S.2d 552 (1966), 3-2 decision.
See note 107, infra.
49. Kilberg v. Northeast Airlines, Inc., 10 App. Div. 2d 526, 198 N.Y.S.2d 679
(1960), a/I'd., 9 N.Y.2d 34, 172 N.E.2d 526 (1961)
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tract count by denying a motion to dismiss as a matter of law. The
appellate division, however, reversed and ordered the granting of the
motion for dismissal of the contract count, choosing to follow earlier
New York precedents which had rejected the contract theory for recovery of damages from carriers in similar situations.5 0 The New York
Court of Appeals affirmed the appellate division on this point and unanimously rejected the contract theory as a basis for suit."
Judge Desmond, writing for the majority of four out of seven judges,
went on to observe in well-deliberated dicta that the court's decision
did not mean that the plaintiff would be limited to a $15,000 recovery
for the wrongful death. 52 Although the suit was under the Massachusetts death statute, the New York court did not regard itself as bound
by the built-in limitation of that statute in view of the strong public
policy against any statutory limitation on the amount of damages for
injuries resulting in death. Judge Desmond thought the court had found
a way of attaining this result "without doing violence to the accepted
pattern of conflict of law rules". 53 This was done by characterizing
the question of damages as one of "procedure" rather than "substance"
and, consequently, as subject by tradition to the law of the forum
rather than of the place of the injury. Two judges dissented from
this part of the majority opinion, including Judge Froessel, of whom we
shall speak later, while a third, Jude Fuld, merely disassociated himself
on the ground that it was a dictum not required for decision of the
narrow issue presented by the appeal-viz., the propriety of the dismissal of the contract count.
Shortly after the court of appeal's decision in Kilberg, the New York
court was presented with a somewhat analogous conflict of laws question in the case of Davenport v. Webb.5 4 This was a New York action
for damages resulting from a New Yorker's wrongful death occurring
in Maryland. The issue was whether the New York court should include in the amount of recoverable damages an item for pre-judgment
interest for the period between the date of death and the entry of judgment. Such interest was prescribed by New York statute but was not
allowable by the law of Maryland. The New York trial court included
such pre-judgment interest on the authority of the New York Court of
Appeals dicta in its Kilberg opinion. On appeal the appellate division reversed the trial court on this point and struck out the item of
50. 10 App. Div. 2d 526, 198 N.Y.S.2d 679 (1960).
51. 9 N.Y.2d 34, 172 N.E.2d 526 (1961).
52. Id. at 39-42, 172 N.E.2d at 527-29.
53. Id. at 40, 172 N.E.2d at 528.
54. 11 N.Y.2d 392, 183 N.E.2d 902 (1962).
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pre-judgment interest. It distinguished the Kilberg case in two respects.
It held first that the New York legislature had not indicated an intention
to apply the pre-judgment interest statute to out-of-state injuries and,
second, that in any case the New York statutory rule as to interest did
not indicate so strong a state public policy as did the constitutional
prohibition involved in the Kilberg case. The New York Court of Appeals affirmed.
The court of appeals' opinion in Davenport disclosed sharp discrepancies with Judge Desmond's rationale in his Kilberg opinion. Desmond
had sought to justify the Kilberg rule with the simple dichotomy between
"substance" and "procedure", holding that the measure of damages is
procedural and hence governed by the law of the forum. Judge Dye,
writing for the court in the later case said:
The overwhelming weight of authority, recognizing that 'the question of the proper measure of damages is inseparably connected
with the right of action', has long held that the measure of damages
for a tort is to be treated as a matter of substance, governed by
the law of the place where the wrong occurred. This has been
particularly true in the area of wrongful death actions. Such actions did not exist at common law; they are creatures of statute.
Therefore, as we said on another occasion, 'Right and remedy
coalesced' and are 'united'. 55
The court nevertheless continued to adhere to the result indicated by
the Kilberg dicta, justifying it merely as an enforcement of New York's
strong public policy which did not extend to the question of prejudgment interest. 56
Judge Desmond, author of the Kilberg opinion, concurred in the
Davenport decision with curious ambivalence:
I concur in the result only, since much of the discussion in the majority opinion is inconsistent with our stated grounds for decision
in Kilberg v. Northeast Airlines . . . The result here is correct,
however, since there is no New York public policy or other bar to
our following Maryland's law as to interest on a recovery for a
wrongful death in Maryland.5 7
As a matter of fact the statutory provision for pre-judgment interest
on a claim seems more closely related to matters of procedure than
does the measure of damages. Designed in part to deter defendants
from delaying tactics, it may affect procedure by its inducement to
speed the preparation for trial. The Davenport decision seems logically
incompatible with the procedure-characterization rationale of Kil55.
56.
57.

Id. at 393, 183 N.E.2d at 903.
Id. at 395, 183 N.E.2d at 904.
Id. at 395, 183 N.E.2d at 905.
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berg.5 s On the other hand, the two decisions together make clear that
the New York Court of Appeals has modified its Kilberg rationale and
has elected to stand on its evaluation of its own governmental interest
and public policy. 59
2.

The Pearson Case

Following the Kilberg decision the United States District Court for
the Southern District of New York tried the Pearson case under its
diversity jurisdiction. Deeming itself bound by the Kilberg dictum,
the trial court entered judgment under the Massacusetts statute without regard for the $15,000 limitation on damages prescribed by that
statute. 60 Upon appeal, a panel of the Court of Appeals of the Second
Circuit reversed and remanded on the constitutional ground that enforcement of the remedy under the Massachusetts death statute, without regard for the limitation built into the statute, would violate full
faith and credit. 61 Judge Kaufman dissented. Upon motion by the
plaintiff-appellee a rehearing was ordered before the whole court en
banc in view of the great significance of the issue-namely, the constitutional power of the states to develop conflict of law doctrine.
58. On the other hand if we adopt the corrected view that damages and the right
to pre-judgment interest go to the substance of a plaintiffs claim, a contrary decision
in the Davenport case might have posed a question of due process. The official
reports of the case reveal no contacts which might have supported any assertion by
New York of legislative jurisdiction to expand the liability of the non-resident defendant for the Maryland tort. (See note 73, infra.) If the defendant had been an
interstate carrer transporting passenger victims whom he had picked up in New York,
the minimal contact would have been sufficient to support the imposition of New
York's rule as to interest.
59. The groping rationalization of the Kilberg rule by the New York court is
reminiscent of the false start of the California Supreme Court in its rationale of the
revolutionary decision in Grant v. McAuliffe, 41 Cal. 2d 859, 264 P.2d 944, 949
(1953).
See text accompanying footnote 17, supra. In his original opinion Justice
Traynor, like Judge Desmond in the Kilberg case, supported his choice of California
law by characterizing the question as one of procedure. Six years later he repudiated this reasoning but reaffirmed the result reached by weighing the claims of
the parties against the respective interest and policies of the states involved. See note
24, supra. As a matter of fact the New York court has gone much further in its Kilberg
decision than did the California court in Grant v. McAuliffe.
In the latter case
Arizona's sole contact with the event was the fortuity that the accident happened to
occur within its territory. In Kilberg, Massachusetts had an additional contact in that
the defendant was a Massachusetts corporation regularly doing a large part of its business there.
Moreover, Grant involved a common-law type of action where the
courts have traditionally played a creative, law-making role, whereas Kilberg involved a death action unknown at common law, for which statutory prescription has
ordinarily been deemed essential.
60. Pearson v. Northeast Airlines Inc., 201 F. Supp. 45 (S.D.N.Y. 1961). The trial
court also included in damages an item for pre-judgment interest in accordance with
New York law. Subsequently the New York court in Davenport v. Webb, I I N.Y.2d
392, 183 N.E.2d 902 (1962), ruled that New York had no overriding public policy with
respect to pre-judgment interest. This as a matter of course eliminated the issue from
consideration by the United States court of appeals upon the appeal.
61. 307 F.2d 131 (2d Cir. 1962).
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On the rehearing the whole court overruled the panel decision by a
six to three vote, and affirmed the trial court.6 2 Judge Kaufman now
wrote the majority opinion. Referring to the panel decision he said:
[T]he inference seemed inescapable that, in effect, the panel
majority had exalted the lex loci delictus to constitutional status
with the consequence that New York was barred from applying
the whole or any part of its wrongful death policy to the events
occurring in Nantucket. If this is indeed the rationale of the panel's
opinion, then it is the first decision to 'freeze' into constitutional
mandate a choice-of-law rule derived from what may be described
as the Ice Age of conflict of laws jurisprudence-at a time when
that jurisprudence is in an advanced state of thaw. A majority
of this Court rejects this rationale .... 63
Judge Friendly's dissent is practically required reading for a complete understanding of the problem involved in the Pearson dispute.
Judge Friendly is clearly prepared to recognize that more than one
state may often have concurrent-or pluralistic-legislative jurisdiction
over the same set of operative facts. Thus under the Kilberg-Pearson
facts he would presumably concede that New York had sufficient contacts to justify its extension of its death statute to the Massachusetts
disaster. The point was that neither the New York legislature nor the
New York court made any pretense of invoking the New York statute.
The court explicitly purported to be enforcing the Massachusetts statute, but in its own free-wheeling fashion, without regard to the
built-in limitation which was an integral part of the statute. Judge
Friendly disapproved:
[I]t does not follow that when New York looks to a statute of a
sister state as the source of a claim enforceable in its courts, the
Constitution allows it to decline, in the Supreme Court's words, 'to
give full faith and credit to all those substantial provisions of the
statute which inhered in the cause of action
or which name condi4
tions on which the right to sue depends'.6
Judge Friendly's argument may seem to have some merit in a wrongful
death action since traditionally such actions were outside the purview of
common law and have been regarded as based only on statutory enactments. It is suggested, however, that this position rests on too rigid a
concept of the common law. The genius of common law is manifest
in its creative vitality and ability to grow and develop as courts acquire
new knowledge and insights and are faced with new circumstances and
needs. Thus, under the Kilberg-Pearsonfacts, a New York court was
62. 309 F.2d 553 (2d Cir. 1962).
63. Id. at 557.

64.

Id. at 565.
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called upon to adjudicate a claim for damages arising from a death occurring in Massachusetts. In point of fact it applied the ready-made
law neither of Massachusetts, which would have limited recovery to
$15,000, nor of New York, which simply did not apply to the situation. Instead, by its own common law vitality it created its own
remedy by interweaving elements of the Massachusetts statute which
granted a cause of action and of the New York constitution which pro65
hibited any statutory limitation on the amount of recovery.

3.

6
The Dean Case (Gore v. NortheastAirlines, Inc.) 6

Gore, a resident of the District of Columbia but the executor of
Dean's New York estate, brought an action for Dean's death in the
New York state court which was removed to the United States District
Court for the Southern District of New York. There, on authority of
the Kilberg rule, the plaintiff attacked the defendant's affirmative defense that any recovery would be subject to Massachusetts' statutory
limitation on damages. In this instance, surprisingly, the district court
denied the motion and allowed the affirmative defense to stand. It
distinguished the case from the Kilberg-Pearson situation on the sole
ground that none of the deceased's next of kin (who were beneficiaries
of the suit) were residents of New York at the time the suit was brought,
although three out of five had been residents at the time of the accident.
This discrimination on the basis of residence presented numerous
questions. To what extent should the choice of law in a Kilberg situation be affected by the domicle of the deceased or of his survivors who
will benefit from any recovery of damages for his wrongful death, or
by any post-death change of domicle by such survivor. The discrimination may pose a constitutional problem under the equal protection
clause. However, these questions were muted for the time being when
four years later the Second Circuit Court of Appeals reversed the district court in the Dean case and held that the right of Dean's survivors
to damages for his death could not be destroyed by their subsequent
change of domicile.
Along similar lines, it is interesting to speculate what the New York
Court of Appeals would have done if a Pennsylvanian and an Oklahoman had also been on board the ill-fated plane and died in Nantucket along with Kilberg, Pearson and Dean.6 7 Pennsylvania has a
65. Id. at 560, 561.
66. 222 F. Supp. 50 (S.D.N.Y. 1963), rev'd, 373 F.2d 717 (2nd Cir. 1967).
67. Trauth v. Northeast Airlines, Inc., Unreported Federal Civil Action No:
149-256 (S.D.N.Y. 1961). Federal District Judge refused to apply the Kilberg rule
because deceased and the plaintiff were residents of New Jersey.
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wrongful death statute providing compensatory damages without arbitrary limit for the negligently caused death of a decedent. In a 1964
action for damages for the death of a Pennsylvanian in a Colorado air
crash during a flight from Pennsylvania to Arizona, the Pennsylvania
Supreme Court adopted the Kilberg rules allowing the more liberal
damages permitted by Pennsylvania law. 68 A year or more later, the
New York Court of Appeals upheld wrongful death actions filed by the
Pennsylvania estates of two Pennsylvanians who were killed in an air
crash in Maryland on the return from a round trip flight between Philadelphia and Puerto Rico, although there were no survivors who could
have sued under the Maryland statute.6 9 The court held that the plaintiffs could recover under the wrongful death and survival statutes of
Pennsylvania as "the place having the most significant relationship with,
and the greatest interest in, the issue presented. ' 70 Here the New York
court showed itself willing to disregard the law of the place-of-wrong
in favor of the more protective law of the Pennsylvania domicile where
the flight had originated and was to terminate. This decision provides
some support for the view that the New York court would today be
equally favorable to the claim in respect of any Pennsylvanian who had
been on the ill-fated Kilberg flight to Nantucket. It would seem inconsistent if the court did not afford the same protection just because the
flight originated in New York rather than in Pennsylvania. The law
and policies of the two states are the same and a grouping of the contacts of Pennsylvania (domicile) and of New York (flight origin and
forum) should lead to a result in keeping with the twin policies of the
two states.
The case in behalf of the Oklahoman may seem less persuasive since
his home state continues to adhere to the place-of-wrong rule in wrongful death cases. 1 However, despite the policies which Oklahoma may
wish its courts to enforce at home in the administration of their choice of
law rules, it could hardly intend that foreign courts treat Oklahoma
citizens faring abroad less favorably than they treat the citizens of any
other state. It somehow offends our sense of fair play and equal protection to grant full compensation for the death of one party and to
deny it with respect to another party killed under identical circumstances, solely because of the difference in residence of the deceased or
68. Griffith v. United Airlines, 416 Pa. 1, 203 A.2d 796 (1964).
69. Long v. Pan American World Airways, Inc., 16 N.Y.2d 337, 266 N.Y.S.2d 513,
213 N.E.2d 796 (1965).

70. Id. at 343, 266 NY.S.2d at 517, 213 N.E.2d at 799.
71. Cherokee Laboratories, Inc. v. Rogers, 398 P.2d 520 (Okl. 1965).
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of their survivors.72 Nevertheless, such prestigious courts as those
of New York and California both seem headed in the direction of giving
paramount importance on the issue of damages to the factor of residence of the victim and of his survivors.
New York residence, taken alone, would seem a tenuous minimal
contact to justify New York's claim to legislative jurisdiction. If Kilberg had purchased his ticket and enplaned at Boston instead of
LaGuardia and thereafter crashed to his death at Nantucket, this writer
would until recently have supposed that any attempt by the New York
court to increase the airline's liability by applying the Kilberg rule
would violate our historical concept of due process. 73 Nevertheless,
the New York courts have gone that far and even farther.
A New Yorker visited Maine for a few days and there accepted a ride
in a car registered and insured in Maine and owned and driven by a
Maine resident. An accident ensued within Maine boundaries and the
New Yorker was killed. Shortly thereafter the defendant conveniently
moved to New York where the victim's administrator brought suit
against him for wrongful death under the Maine statute. Maine's
statute as of the time of the accident would have limited recovery to
$20,000. Further, Maine's guest statute would have precluded recovery absent any extraordinary negligence on the defendant's part.
Even so, in the ensuing case of Miller v. Miller, the New York Court of
Appeals applied New York law on both issues and allowed full recovery
of damages. 74
It is true that certain extenuating circumstances existed in the Miller
context which we have thus far omitted. For one thing the defendant
was a native and ex-resident of New York who had moved to Maine
72. The clause of the California Workmen's Compensation statute involved in
Alaska Packers Ass'n v. Industrial Acc. Comm'n., 294 U.S. 532 (1935), was by its
terms restricted to residents of the state who entered contracts of hire within the state
and suffered injuries in the course of employment outside the state. Nevertheless the
United States Supreme Court applied the law to a non-resident migrant worker on the
authority of California decisions. California courts had extended the statute to nonresidents as well as residents on the ground that otherwise the entire statute would be
invalid because it violated the privileges and immunities clause of the United States
Constitution. Some states have departed from the California approach and upheld a
state's privilege to discriminate against non-residents in dispensing benefits under their
workmen's compensation laws. 147 A.L.R. 925 (1943); 12 A.L.R. 1207 (1921).
However, such discrimination can be defended more easily in the case of workmen's
compensation than in the case of civil remedies for tort. In the former case, the state
is dispensing insurance funds set up by state mandate and subject to its control and
regulation. In such funds the state has an interest very nearly proprietary in nature.
On the contrary, a state has no proprietary interest in the outcome of an ordinary

civil tort action. Opinion contra: B. CURIE,
LAWS 719 (1963).

SELECTED ESSAYS ON THE CONFLICT OF

73. Tramontana v. S.A. Empresa de Vicao Aera Rio Grandense, 350 F.2d 468
(D.C. Cir. 1965); Ciprari v. Services Aereos Cruzeiro, 245 F. Supp. 819 (S.D.N.Y.
1965). See note 51, supra.
74. 22 N.Y.2d 12, 290 N.Y.S.2d 734, 237 N.E.2d 877 (1968).
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for business purposes just a year or so before the accident. He returned to New York and re-established his residence there shortly
after the accident. Moreover, he was a brother of the deceased victim
and presumably was not personally aggrieved at the application of his
insurance to the relief of his own close relatives. In fact, the New York
court candidly treated the problem as one of interstate insurance. It
commented on the fact that in fixing premium rates for Maine policies
insurance companies made no distinction for possible statutory limitations on recovery by reason of the Maine wrongful death act or guest
statute. As a final make-weight argument it pointed out that subsequent to the accident the Maine legislature had amended its wrongful
death act to remove the arbitrary limitation on damages. The court
said: "Any claim that Maine has a paternalistic interest in protecting
its residents against liability for acts committed while they are in Maine,
should they move to another jurisdiction, is highly speculative."7
The New York courts have quickly busied themselves in extending
the scope of the Miller decision and in staking out claims of New
Yorkers against all the world. The appellate division has followed its
lead in a situation which presented none of the extenuating circumstances existing in Miller. Tjepkema v. Kenney 76 was a suit for the
wrongful death of a New Yorker in Missouri allegedly due to negligence
of defendant, a Missouri resident. The court struck out the partial
affirmative defense that recovery, if any, must be subject to Missouri's
statutory limitation of $25,000. The court ruled that New York's
measure of damages must apply since the decedent and all plaintiffs
were New York residents. The defendant's residence in Missouri where
the accident occurred was treated as a fact of no importance. The far
reaching consequences of this rule are evidenced by the fact that in this
case jurisdiction with respect to the Missouri defendant was based solely
on quasi-in-rem attachment of his insurer's obligations under his auto
insurance policy in accord with the rule of Seider v. Roth."
The
Seider rule is one recently developed by the New York courts whereby
they assert quasi-in-rem jurisdiction against any tort defendant in the
world who happens to carry liability insurance with an insurance company doing business in New York. Since New York is the financial
and insurance center of this country and perhaps of the world, this
rule seems to expose most responsible defendants to the ubiquitous
jurisdiction of the New York courts regardless of the defendant's lack
75.
76.
77.

Id. at 21, 290 N.Y.S.2d at 742, 237 N.E.2d at 882.
31 A.D.2d 908, 298 N.Y.S.2d 175 (1969).
17 N.Y.2d 111, 269 N.Y.S.2d 99, 216 N.E.2d 312 (1966).
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of contacts or relationship with that state. Professor Leflar and other
academicians have questioned the constitutionality of the Seider rule"8
but it has been upheld by the Second Circuit Court of Appeals sitting
en banc, and Judge Friendly has predicted that it would be upheld by
the United States Supreme Court."9 In fact the Supreme Court denied
certiorari in that case.
The California Court has not yet gone to the extremes of the New
York Court. Its leading decision involving the choice of law as to
measure of damages was handed down in Reich v. Purcell.8 0 An
Ohio family driving to California on a route through Missouri was there
struck by a car driven by a Californian on his way to Illinois. The
mother and one child of the Ohio family were killed. Subsequent to
the accident the survivors of the family moved their residence to California where they sued the California defendant on various counts
including one for the wrongful death of Mrs. Reich. On this count the
parties stipulated that judgment be entered for $55,000 or $25,000 depending on the court's ruling on the application of the Missouri limitation of damages. Neither Ohio nor California law placed any limit
on damages. The trial court applied the Missouri law to limit recovery
to $25,000, but the supreme court reversed and directed the trial
court to enter judgment for the higher amount. Justice Traynor, writing
the opinion, said that the plaintiffs' domicile at the time of the accident
was the determining consideration. Their subsequent removal to California gave that state no interest in applying its own law, although,
since its law was the same as Ohio's, it had no apparent policy of protecting the defendant, its domiciliary, from the enhanced liability under
Ohio law. The judge said that Missouri had little or no interest in limiting the amount of compensation since none of the parties resided there.
The result was therefore predictable under Kilberg and Babcock
principles.
Yet the decision still left open the question of what the California
court might have done if the defendant had been a resident of Missouri
at the time of accident. In this event he could well have a reasonable
expectation and perhaps a right to demand that his liability for a tort
committed in his home state be governed by the more lenient law of
that state. The California court's opinion does not indicate that it
would go as far as the New York court in Miller v. Miller and follow78. R. LEFLAR, AMERICAN CoNFLIcTs LAW 90, n.5 (1968).
79. Minichello v. Rosenberg, 410 F.2d 106, 110 (2nd Cir. 1968), cert. denied, 396
U.S. 844, rehearing denied, 396 U.S. 949 (1969).
80. 63 Cal. Rptr. 31, 432 P.2d 727 (1967).
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ing cases. Privately, however, Justice Traynor (now retired) has expressed doubt that the fact of defendant's residence in Missouri would
have made any difference in the outcome of the decision.
Turning now to the general reaction of courts throughout the land to
the revolutionary Kilberg rule: the courts of California, Pennsylvania,
Iowa, Florida and Rhode Island have adopted the Kilberg rule and
abandoned the place-of-wrong rule as the sole standard for the measure
of damages."' We have discussed the California and Pennsylvania
cases. The Iowa court applied its own measure of damages in a head
on collision of two Iowa cars in Minnesota whose laws would have
limited the amount of recovery. The Florida court held that Illinois
law should not be allowed to limit damages sought against an aircraft
manufacturer for the death of a Floridian in an Illinois plane crash on
the return leg of a round trip journey between Florida and Illinois. The
airline ticket had been purchased and issued in Florida. The Rhode
Island court adopted a somewhat different approach in Woodward v.
Stewart.82 The suit was for the wrongful death of a Rhode Island resident in a Massachusetts auto collision involving only Rhode Island
parties and cars. Here, however, suit was brought under the Rhode
Island and not the Massachusetts wrongful death statute. The court
thus followed the reasoning of Judge Friendly in his dissent from the
83
Pearson decision.
In Tiernan v. Westex Transport, Inc.,84 following the Woodward
decision, a federal district court in Rhode Island allowed a suit to be
filed under both the Massachusetts and Rhode Island wrongful death
statutes for the death of a Rhode Islander in Massachusetts while riding in the car of a Delaware corporation driven by a New Yorker, which
was struck by the tractor trailer of a Texas corporation driven by a
Vermonter. None of the defendants had an office or any substantial
relationship with either Massachusetts or Rhode Island. The judge said
that Massachusetts' interest in limiting recovery under its statute was
limited to the protection of its citizens from large recoveries and to the
deterrence of negligence on its highways. No Massachusetts defendant
was here involved and the allowance of a larger recovery would not conflict with Massachusetts' concern in deterring negligence. On the other
81. Reich v. Purcell, 63 Cal. Rptr. 31, 432 P.2d 727 (1967); Griffith v. United
Airlines, 416 Pa. 1, 203 A.2d 796 (1964); Fabricius v. Horgen, 132 N.W.2d 410
(Iowa 1965); Hopkins v. Lockheed Aircraft Corp., 201 So. 2d 743 (Fla. 1967); Woodward v. Stewart, 243 A.2d 917 (R.I.), cert. denied, 393 U.S. 957 (1968); Tiernan v.
Westex Transport Inc., 295 F. Supp. 1256 (D. R.I. 1969).
82. Supra note 81.
83. Supra note 64.
84. Supra note 81.
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hand Rhode Island had a substantial interest in the case and could
apply its own law and measure of damages. The court did not mention
that none of the domiciliary states limited damages for wrongful death
although this was a fact.
Also, in a diversity case filed in Indiana by the estate of a Kentucky
decedent, all of whose heirs and beneficiaries were Indiana residents,
against an Indiana corporation for the decedent's death in an Illinois
accident, the Seventh Circuit Court of Appeals applied the Indiana
$10,000 limitation of damages on the ground Indiana had the most
significant relationship with the cause of action.8" The effect of the
ruling was to deprive the court of diversity jurisdiction.
On the other hand Kansas, Oklahoma, Maryland, Missouri, Arkansas
and Texas have recently affirmed their allegiance to the place-of-wrong
standard for measuring damages, 6 while federal courts have applied
such standard in diversity suits initiated in Maine, Ohio, Delaware and
87
North Carolina respectively.
The Warsaw Convention, currently limiting recovery for wrongfu
death on an international flight to $8,300 except where the defendant
has been guilty of "wilful misconduct", would prevail over the Kilberg rule. 8
D.

Guest Statutes

In 1960 one Jackson drove Miss Babcock and others, all New York
residents, for a week-end trip to Ontario where he collided with a wall,
seriously injuring Babcock. She sued Jackson and, upon his death, his
estate for damages. Ontario's guest statute would have barred recovery
and the lower court dismissed the action on that ground. The appellate division affirmed without opinion over one strong dissent. The
court of appeals reversed, rejecting the traditional choice of law rule
85. Watts v. Pioneer Corn Co., 342 F.2d 617 (7th Cir. 1965).
86. McDaniel v. Sim, 194 Kan. 625, 400 P.2d 1018 (1965); White v. King, 244 Md.
348, 223 A.2d 763 (1966); Cherokee Laboratories, Inc. v. Rogers, 398 P.2d 520, 525
(Okl. 1965); Glick v. Ballentine Produce, Inc., 396 S.W.2d 609 (Mo. 1965); Glick v.
Ballentine Produce Inc., 343 F.2d 839 (8th Cir. 1965); McGinty v. Ballentine
Produce Inc., 241 Ark. 533, 408 S.W.2d 891 (1966); Marmon v. Mustang Aviation
Inc., 416 S.W.2d 58 (Tex. Civ. App. 1967).
87. Turner v. Capitol Motors Transportation Co., 214 F. Supp. 545 (D. Me.
1963); Brendle v. General Tire & Rubber Co., 408 F.2d 116 (4th Cir. 1969); Goranson
v. Capital Airlines Inc., 345 F.2d 750 (6th Cir. 1965); Culley v. Pennsylvania R.R.
Co., 244 F. Supp. 710 (D. Del. 1965). In the present state of the law established by
Klaxon Co v. Stentor Electric Mfg. Co., 313 U.S. 487 (1941), a federal court is in
no position to introduce innovations in the choice of law rules of the state in which

it sits.

88. Kelley v. Societ6 Anonyme Belge d'Exploitation, 242 F. Supp. 129 (E.D.N.Y.
1965). See also LeRoy v. Sabena Belgian World Airlines, 344 F.2d 266 (2nd Cir. 1965).
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which would have applied the law of the place of injury.8" Judge Fuld,
speaking for the majority of five to two, said such rule depended on the
"vested rights" doctrine which:
. . . has long since been discredited because it fails to take account
of underlying policy considerations in evaluating the significance to
be ascribed to the circumstance that an act had a foreign situs in
determining the rights and liabilities which arise out of that
act. . . . More particularly, as applied to torts, the theory ignores
the interest which jurisdictions other than that where the tort occurred may have in the resolution of particular issues. It is for
this reason that . . . there has in recent years been increasing
criticism of the traditional rule by commentators and a judicial
trend towards its abandonment or modification.9"
The court then described the "center of gravity" or "grouping of contacts" doctrine developed in conflicts cases involving contracts, concluding that this doctrine likewise afforded an appropriate approach
for accommodating the competing interests in tort cases with multistate contacts. 9 1
Judge Fuld then proceeded to compare the respective contacts of
New York and Ontario to the case before the court and concluded that
New York's concern was unquestionably the greater and more direct,
whereas the interest of Ontario was minimal. He then referred to
New York's policy of requiring a tort-feasor to compensate his guest
for injuries caused by his negligence-evidenced by the legislature's refusal to enact a statute denying or limiting recovery in such cases. The
New York courts, he said, had no reason or warrant to depart from
state policy simply because the accident, solely affecting New York
residents and arising out of operation of a New York auto, happened
beyond its borders. On the other hand, Ontario had no conceivable
interest which would be affronted by New York's granting a remedy
between New Yorkers for injuries suffered in Ontario by reason of conduct which was tortious under Ontario law. The court stressed that the
issue was not whether the defendant had violated some rule of the road
or standard of conduct prescribed by Ontario for motorists generally, but
rather whether the plaintiff, because she was a guest in the defendant's
automobile, was barred from recovering damages for a wrong conced92
edly committed.
89. Babcock v. Jackson, 12 N.Y.2d 473, 240 N.Y.S.2d 743, 191 N.E.2d 279 (1963).
90. Id. at 478, 240 N.Y.S.2d at 746, 191 N.E.2d at 281.
91. "Justice, fairness and 'the best practical result' may best be achieved by giving
controlling effect to the law of the jurisdiction which, because of its relationship or
contact with the occurrence or the parties, has the greatest concern with the specific
issue raised in the litigation." Id. at 481, 240 N.Y.S.2d at 749, 191 N.E.2d at 283.
92. Id. at 483, 240 N.Y.S.2d at 751, 191 N.E.2d at 284.
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Babcock was the first decision in which an American court has departed from the place-of-wrong rule in choosing the law to govern hostguest liability. In Emery v. Emery9 3 we have seen that even the
progressive Justice Traynor adhered to tradition in respect of hostguest liability. To be sure in that case the result would apparently
have been the same whether he had looked to California or to Idaho law.
The Emery facts also differed somewhat from those of Babcock in that
the New York court had to choose between the Ontario rule which prohibited outright any recovery by a guest, while Emery involved the
choice between varying standards of negligence pre-requisite to a host's
liability. This distinction, however, is without functional difference
because Idaho's "reckless disregard" standard for hosts did not apply
to motorists generally. The issue concerned the application of this
standard to a host-guest relationship which centered in California, as in
Babcock the issue concerned the application of the Ontario immunity
rule to a host-guest relationship which centered in New York.
Initially the New York Court of Appeals applied its own Babcock
rule with considerable caution. This is exemplified by its 4-3 decision two years later in Dym v. Gordon94 when it refused to apply the rule
in a suit between two New Yorkers for injuries suffered in Colorado
whose guest statute also precluded recovery. The court distinguished
the case from Babcock on the ground the host-guest relationship had
not arisen in New York bt was centered in Colorado where the two
New York parties were spending the summer as summer students in
the university. Further, the accident involved a collision with another
car occupied by non-New Yorkers who might have been adversely affected by allowing the New York plaintiff to share in the maximum insurance provided by the defendant's insurance policy. However, the
Dym decision appears to have been a temporary aberration overruled
96
95
in effect by Macy v. Rozbicki and explicitly by Tooker v. Lopez.
We will therefore not attempt to criticize its shortcomings and its inconsistencies with the Kilberg and Babcock philosophy.
The majority of states whose courts have considered similar cases
since the Babcock decision have followed its lead. Three years prior to
Babcock the Pennsylvania court had decided a case similar in facts to
Babcock, but continued to apply the law of the place of wrong which
precluded recovery.9" In view of its subsequent adoption of the Kil93.
94.
95.
96.
97.
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Supra note 28.
16 N.Y.2d 120,
18 N.Y.2d 289,
24 N.Y.2d 569,
Bednarowics v.

262 N.Y.S.2d 463, 209 N.E.2d 792 (1965).
274 N.Y.S.2d 591, 221 N.E.2d 380 (1966).
301 N.Y.S.2d 519, 249 N.E.2d 394 (1969).
Vetrone, 400 Pa. 385, 162 A.2d 687 (1960).
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berg rule in respect of the measure of damages and of the Emery rule
in respect of interspousal liability, it is not improbable that the Pennsylvania court would today follow the Babcock decision in respect of hostguest liability. 98
Since the Babcock decision the courts of at least eight states have decided cases in accord with its philosophy: Wisconsin, Minnesota, New
Hampshire, Kentucky, Missouri, California, Rhode Island and Iowa. 99
Also, the courts of Florida, Oregon and Mississippi have strongly endorsed its view. 100
On the other hand, the courts of four states have continued to adhere
to the place of wrong rule in respect of host-guest liability. West Virginia rendered its decision in 1963 when it was unaware of the Babcock case which had been decided shortly before.' 0 ' Delaware, Maryland and Michigan have refused to follow Babcock.10 2 The Michigan
case of Abendschein v. Farrell'0 in 1968 is particularly interesting.
Its facts were almost identical with those of the Babcock case. A
Michigan host and passenger were involved in an accident on a short
trip into Ontario whose guest statute precluded recovery. The trial
court barred recovery on the basis of the Ontario law. The appellate
court reluctantly affirmed on the ground it was compelled to do so by
a 1939 decision of the Michigan Supreme Court. However, it discussed at length the principles underlying the Babcock decision and
unanimously approved of them. It expressed the hope that on appeal
its own decision would be reversed by the state supreme court. On
appeal, however, the supreme court sharply disagreed with the appellate judges and affirmed the judgment of the lower court, citing with
98. Griffith v. United Airlines, 416 Pa. 1, 203 A.2d 796 (1964); McSwain v.
McSwain, 420 Pa. 86, 215 A.2d 677 (1966).
99. Wilcox v. Wilcox, 26 Wis. 2d 617, 133 N.W.2d 408 (1965); Conklin v. Horner,
38 Wis. 2d 468, 157 N.W.2d 579 (1968); Kopp v. Rechzigel, 273 Minn. 441, 141
N.W.2d 526 (1966); Schneider v. Nichols, 280 Minn. 139, 158 N.W.2d 254 (1968);
Clark v. Clark, 107 N.H. 351, 222 A.2d 205 (1966); Wessling v. Paris, 417 S.W.2d 259
(Kentucky 1967); Kennedy v. Dixon, 439 S.W.2d 173 (Missouri 1969); Fuller v.
Greenup, 267 Cal. App. 2d 10, 72 Cal. Rptr. 531 (1968); Woodward v. Stewart, 243
A.2d 917 (Rhode Island), cert. denied, 393 U.S. 957 (1968); Brown v. Church of Holy
Name, 252 A.2d 176 (Rhode Island 1969); Fuerste v. Bemis, 156 N.W.2d 831 (Iowa
1968).
100. Hopkins v. Lockheed Aircraft Corp., 201 So. 2d 743, 747 (Florida 1967);
Casey v. Mason Construction & Engineering Co., 247 Ore. 274, 428 P.2d 898 (1967);
Mitchell v. Craft, 211 So. 2d 509 (Mississippi 1968), but see Browning v. Shackelford,
196 So. 2d 365, 372 (Mississippi 1967) which seems to have been decided otherwise,
on an issue of pleading.
101. Thornsbury v. Thornsbury, 147 W. Va. 771, 131 S.E.2d 713 (1963).
102. Friday v. Smoot, 211 A.2d 594 (Delaware 1965); Sterling v. Carr, 213 A.2d
704 (Delaware 1965); White v. King, 244 Md. 348, 223 A.2d 763 (1966); Abendschein v. Farrell, 382 Mich. 510, 170 N.W.2d 137 (1969), see also 11 Mich. App. 693,
162 N.W.2d 165 (1968).
103. Supra note 102.
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strong approval Judge Van Voorhis' dissenting opinion in the Babcock case.
We assume that any court which today would follow the place-ofwrong rule with respect to intra-family liability would a fortiori apply
it to the choice of law governing host-guest liability. This would include Connecticut, Louisiana, North Carolina and Tennessee. 04
We can again ask whether the domiciliary rule of Babcock should
be regarded as an inflexible mandate binding the forum court in any
choice of law in respect of host-guest liability. We have already commented on this problem in connection with the domiciliary rule of
Emery v. Emery applicable to intra-family liability. 10 5 The problem
was presented in the New York case of Kell v. Henderson,'"6 decided
by the appellate division, involving facts which were the reverse of
those in Babcock. Ontario residents drove into New York intending
to return to Ontario. In New York their car collided with a bridge due
to the alleged negligence of the host driver and an injured guest sued
for damages in the New York court. The court cited both Babcock
and Dym and allowed recovery under New York law which was affirmed by the appellate court:
In our view Babcock v. Jackson . . . is inapplicable here because
Babcock was not intended to and did not change the established
law of the State of New York that a guest has a case of action for
personal injuries against a host in an accident occurring within
this State whether0 7those involved are residents or domiciliaries of
this State or not.'
The Kell decision seems sound on the principle that a forum is justified in applying and enforcing its own law whenever its relationship
with the suit has substantial significance. This would be true under
the facts of the Babcock case when New York was the domicile of all
the parties involved in an out-of-state tort. It is also true under long
established territorial theory when New York is the actual place of injury. In either case New York would have a legitimate interest justifying the enforcement of its policy to allow adequate compensation for
injuries actually suffered by its own residents anywhere, or by nonresidents within its own territory.
To interpret Babcock as making domicile the all determining factor
determining the choice of law, even to defeat forum law and policy,
104.
105.
106.

Supra note 33.
Supra notes 41-48.
26 App. Div. 2d 595, 270 N.Y.S.2d 552 (1966).

107.

Id. at 595, 270 N.Y.S.2d at 553.
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would be substituting a factor every bit as mechanical and regrettable
as the place-of-injury rule has heretofore been.
E. ProperPartiesto Wrongful Death Actions
Traditionally the law of the place of wrong has been held to determine the person entitled to bring suit for wrongful death.' 08 Where
the controlling statute designates specific beneficiaries, or the administrator or personal representative of the deceased to bring the action,
only such persons may sue. States have differed as to whether a foreign
administrator may bring the action without qualifying locally. The prevailing and better view has not required the action to be brought by a
locally appointed administrator, the theory being that such action is
not brought on behalf of the estate but as a trustee for the benefit of
the individuals designated by statute. This is a question of local procedure rather than of conflict of laws.
In this area also, at least two recent decisions indicate some erosion
to the place-of-wrong rule.'
Thus Long v. Pan American Airways"'
involved an air crash in Maryland whose law restricted recovery of any
substantial amount to surviving relatives who had been dependent on
the decedent. Although no such relative survived, the New York Court
of Appeals permitted recovery by looking to the more liberal law of
Pennsylvania, the domicile of the decedent and the survivors and the
state with the most substantial relationship to the flight. The Seventh
Circuit Court of Appeals approved the same principle by dicta in
Watts v. Pioneer Corn Co."'
F.

Direct Action Statutes

Some three states plus Puerto Rico have statutes in some form which
permit an injured party to sue directly the insurer of the tort feasor,
either alone or upon joinder with the tort feasor." 2 Such laws are
called "direct action statutes". In 1954 the United States Supreme
Court held in Watson v. Employers Liability Assurance Corp., Ltd."'
108. G. STUMBERG, PRINCIPLES OF CONFLICT OF LAWS 193
GOODRICH AND E. SCOLES, CONFLICT OF LAWS 194 (4th ed. 1964).

(3rd ed. 1963); H.

109. Long v. Pan American Airways, 17 N.Y.2d 337, 266 N.Y.S.2d 513, 213 N.E.
2d 796 (1965); supra note 69; Watts v. Pioneer Corn Co., 342 F.2d 617 (7th Cir. 1965),
supra note 85. Contra: Wiener v. United Airlines, 237 F. Supp. 90 (S.D. Cal. 1964).

110.
111.
112.

Id.
Id.

LOUISIANA REV. STAT.,

title 22, Sec. 655;

RHODE ISLAND GENERAL LAWS

1956,

title 27, ch. 7, Sec. 27-7-1 (limited to situations where no jurisdiction can be obtained
over the insured); WISCONSIN STATS. Sec. 260.11, subdiv. 1, and Sec. 85, 93 (limited to
motor vehicle cases); PUERTO Rico LAws, Ch. 26, Secs. 2001 and 2003(1) (1958).
113. 348 U.S. 66 (1954). See however the Supreme Court's refusal to permit suit
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that Louisiana could enforce its direct action statute against a foreign
insurance company despite the fact that the insurance policy specifically
prohibited direct actions against the insurer until after final determination of the insured's obligation to pay personal injury damages either
by judgment or agreement. In this case the plaintiff was a resident of
Louisiana who had been injured in that state from the use of a hair
waving product manufactured by the insured. The insurance policy
had been negotiated and issued in Massachusetts and delivered in
Massachusetts and Illinois, under whose laws the clause prohibiting
direct actions was lawful and binding. Against the defendant's arguments that Louisiana's application of its direct action statute under
such circumstances violated due process and full faith and credit, the
Supreme Court upheld Louisiana's power on the basis of its legitimate
interest in safeguarding the rights of parties injured there. Justice
Frankfurter concurred on the narrower ground that the defendant insurance company had long ago filed a formal consent to direct suits
in order to obtain a certificate to do business in the state. The majority, however, would apparently have not required such consent as a
prerequisite to its holding. The Watson rule would presumably not
apply to the Wisconsin direct action statute which by its express terms
is made not applicable to non-resident tort-feasors and their insurers
114
where the insurance policy contains no direct action clause.
Although the choice-of-law issue in the Watson case fell technically
in *the contract category, its relevance to tort remedies is obviously important. If the Louisiana plaintiff had brought suit in Illinois, the
Illinois court would predictably have upheld the provision of the Illinois
insurance contract and dismissed the direct action against the insurer.
The question still remains as to what action a forum such as Illinois
might take if the injured party sought to sue locally under the Louisiana
direct action statute for an injury inflicted in that state by an insured
Louisianan.
The decisions bearing on the question are divided and turn to some
extent on the peculiarities of the particular direct action statute involved.
In Oltarsh v. Aetna Insurance Co.1 5 a New York resident, injured on a
visit to Puerto Rico because of the negligence of a Puerto Rico corporation, brought suit in New York under the Puerto Rico direct action
statute against the insurer, a Connecticut corporation doing business in
under the Louisiana direct action statute for a marine tort, in view of the federally
expressed policy of limited liability of ship owner: Maryland Casualty Co. v. Cushing,
347 U.S. 409 (1954).
114. WISCONSIN CODE, Sec. 260.11-subdiv. 1.
115. 15 N.Y.2d 111, 256 N.Y.S.2d 577, 204 N.E.2d 622, 624, 625 (1965).

216

1970

Conflicts Rules Affecting Torts

both Puerto Rico and New York. The lower courts dismissed on the
ground that direct actions violated New York public policy. The court
of appeals reversed in an opinion characterizing the issue "in traditional
rubrics" as whether the right to direct actions was procedural and necessarily governed by the law of the forum or substantive and hence governed by the law applicable under choice of law principles. The Puerto
Rico statute, said the court, went beyond merely defining the proper parties to suits involving insurance contracts and providing a procedural
short cut for those injured by an insured tort-feasor. Rather, the statute
created a separate and distinct right of action against the insurer where
no such right had previously existed. It transcended procedure and
implemented Puerto Rico's legitimate interest in safeguarding the rights
of any persons injured within its borders. The New York court therefore entertained the action.
On the other hand in two earlier suits under the Louisiana direct
action statute, the United States Second Circuit Court of Appeals and
the New York Court of Appeals differed from one another in their
conclusions on whether the suits could be prosecuted in New York.11 6
Both courts adverted to the venue provisions of the Louisiana statute
which required any direct action thereunder to be brought in prescribed parishes of Louisiana. It is established constitutional law
that Louisiana's restrictive venue prerequisites could not deprive other
states of jurisdiction by any mandate of full faith and credit if any
other such state saw fit to entertain the action. 1 17 Against this background the Federal Circuit Court of Appeals in Collins v. American
Auto Insurance Co."' held that a federal court sitting in New York
should accept diversity jurisdiction of a direct action under the Louisiana statute. Two years later the New York Court of Appeals reached
a contrary result in Morton v. Maryland Casualty Co." 9 and simply
acquiesced in Louisiana's self imposed restrictions to local venue. The
Oltarsh court commented that even the Morton court had implicitly
recognized that the statutory right to bring direct action was substantive in character for the purpose of conflict of laws but had merely
carried out Lousiana's legislative intent in restricting enforcement to
20
Louisiana's courts.
116. Collins v. American Auto Insurance Co., 230 F.2d 416 (2nd Cir. 1956); Morton v. Maryland Casualty Co., 4 N.Y.2d 488, 176 N.Y.S.2d 329, 151 N.E.2d 881
(1958).
See Comment: Foreign Application of Louisiana's Direct Action Statuwe: Two Views, 57 COL. L. REV. 256, 267 (1957).

117.

Atchison, Topeka & Santa Fe. v. Sowers, 213 U.S. 55 (1909); Tennessee

Coal, Iron & R.R. v. George, 233 U.S. 354 (1914).
118. Supra note 116.
119. Supra note 116.

120.

Supra note 115, 204 N.E.2d at 624, 256 N.Y.S.2d at 580, 15 N.Y.2d at 116.
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The substantive nature of rights created by both the Louisiana
and Puerto Rico statutes is further recognized by decisions permitting
direct actions to be brought against insurers in federal courts even
though joinder of the insured tort-feasors would have eliminated di1 21
versity jurisdiction.
In contrast to the New York Oltarsh decision, the Missouri court recently dismissed a suit brought under the Louisiana direct action statute on the simple ground that such statute created no substantive rights
but was merely procedural in character and hence of no force in the
Missouri forum. 22 The result thus reached was the same as that of
the Morton case,'12 but the Missouri court's broad characterization of
the direct action statute as procedural was so all inclusive that it could
be equally applied to forestall enforcement of any direct action statute
of another state-not only of Louisiana's. The court did not rule on
the further argument that the direct action in any event could not be
enforced in Missouri because it violated the state's public policy, but
neither did it discredit such argument.
Mississippi has also refused to enforce the Louisiana direct action
statute, basing its decision, like the New York court in Morton, on
2
Louisiana's legislative intent to restrict venue to its own local courts.1 1
The Wisconsin direct action statute is in a special class. It is supplemented by another code provision explicitly making the insurer liable
directly to the persons entitled to recover, irrespective of whether such
liability be in praesenti or contingent and to become fixed or certain
by fixed judgment against the insured. 12 ' Such provision would make
it difficult for any foreign court to characterize the effect of the Wisconsin statute as other than substantive. A Minnesota court and more
recently a federal district court sitting in Illinois have construed the
Wisconsin statute as substantive and have permitted direct action
against the insurers. 126 Substantive or not, the Michigan and Illinois
121. Lumbermens Mut. Casualty Co. v. Elbert, 348 U.S. 48, (1954); Aponte v.
American Surety Co. of N.Y., 276 F.2d 678 (1st Cir. 1960).
122. Noe v. U.S. Fidelity & Guaranty Co., 406 S.W.2d 666 (1966). The Court
said: "It is the general rule that the court at the forum determines, according to its
own rules as to conflict of laws, whether a given foreign law is substantive or procedural, but in making this determination it will give consideration to the interpretation of the foreign law by the courts of that state." id. at 668. See also Penny v.
Powell, 162 Tex. 497, 347 S.W.2d 601 (1961).
123. Supra note 116.
124. Cook v. State Farm Mutual Ins. Co., 241 Miss. 371, 128 So. 2d 363 (1961);
Pearson v. Globe Indemnity Co., 311 F.2d 517 (5th Cir. 1962).
125. Sec. 85.93, supra note 112.
126. Kertson v. Johnson, 185 Minn. 591, 242 N.W. 329 (1932); Torcazo v. Statema, 141 F. Supp. 769 (D.C. Ill. 1956). Presumably overruled by the Marchlik case,
note 127, infra.
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own public policies to deny enSupreme Courts have invoked their
12 7
statute.
Wisconsin
the
of
forcement
One premise asserted by the courts to support the controversial decision in Seider v. Roth121 was that New York could constitutionally
provide for a direct action against an insurer doing business in New
York by a New York resident with respect to an injury suffered elsewhere. The so-called Seider rule served to force an insurer to defend
in the New York court a claim against a non-resident for injuries suffered outside New York. Judge Keating of the New York Court of
Appeals and Judge Friendly of the federal court of appeals treated the
rule as equivalent to a judicially created direct action statute and thus
within the constitutional power of the state.'
G.

Statutes of Limitation

Limitations on the time for bringing suit on a cause of action have
traditionally been characterized as "procedural" for purposes of conflict of laws, and hence subject to the forum law.18 0 Some thirty-eight
states have modified the application of this doctrine by enacting some
form of borrowing statute whose general effect is to bar suit on a foreign
cause of action which would be barred by a shorter time limitation
under the law of the state where the action arose.'' These borrowing
statutes are frequently-perhaps generally-not applied when either
of the parties are residents of the forum. Moreover, the courts have
themselves developed exceptions by excluding from the procedurecharacterization any time limitation which is "built into" a statute creating a particular substantive right, or which specifically qualifies a particular substantive right created by statute. 13 2 Such limitations are analogous to contract stipulations which fix a period of time within which
rights under a contract may be enforced. The Supreme Court early
ruled that under due process any such valid limitation in a foreign contract may not be disregarded or extended by a forum which itself has no
127. Lieberthal v. Glens Falls Indemnity Co., 316 Mich. 37, 24 N.W.2d 547 (1946);
Marchlik v. Coronet Insurance Company, 40 Ill. 2d 327, 239 N.E.2d 799 (1968).
128. Supra note 77.
129. Minichello v. Rosenberg, 410 F.2d 106, 108 (2nd Cir. 1968). See note 79, supra.
Simpson v. Loehmann, 234 N.E.2d 669, 673, 21 N.Y.2d 305, 312, 287 N.Y.S.2d 633,
638 (1967).
130. GOODRICH, CONFLICT OF LAWS 152; (4th ed. 1964); STUMBERG, PRINCIPLES OF
CONFLICT OF LAWS 146 (3rd ed. 1963); LEvLAR, AMERICAN CONFLICTS LAW 303 (1968).
131. D. Vernon, Statutes of Limitation in the Conflict of Laws: Borrowing
Statutes, 32 ROCKY MT. L. REv. 287, 294, (1960).
132. Supra note 130, GOODRICH 153, STUMBERG 148, LEFLAR 303-307. See also
Harlan's opinion, Bournias v. Atlantic Maritime Co., Ltd., 220 F.2d 152 (2nd Cir.
1955); A.L.I. RESTATEMENT OF THE LAW OF CONFLICTS, PROPOSED OFFICIAL DRAFT,
May 2, 1967, §§ 142 and 143.
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substantial relationship with the transaction. 133 This decision remains a
bench mark in the conflict of laws to the present time. On the other
hand, if the time limitation at the forum is shorter than that stipulated
in a contract or specified in a foreign statute, the forum is free to apply
its own more restrictive rule on a procedural basis.' 3 4
In line with the modem trend, courts may be expected to act with
increasing flexibility in choosing the statute of limitation to apply to
actions with multiple state contacts, even when such actions are based
on foreign statutes with built-in time limitations for enforcement. Thus
the New Jersey court and the Seventh Circuit Court of Appeals (on
appeal from a diversity case in Indiana) applied the forum's longer
statute of limitation to permit recovery in wrongful death actions which
would have been barred by the time limitation prescribed by the foreign
statutes under which the suits were brought.' 3 5 To the contrary have
been decisions respectively by the Arkansas and Missouri courts and
by a federal district court sitting in a New York diversity case.' 3 6
H.

Admonitory Legislation and VicariousLiability

Recent dram shop cases deserve some attention because of the novel
judicial approaches adopted by the respective courts. These approaches
contrast sharply with that of the 1928 Connecticut court in Levy v.
Daniels U-Drive Auto Renting Co.1 3 T The latter court, in its effort
to escape the law of the place of injury which afforded no recovery
to the injured plaintiff, felt impelled to characterize the personal injury action as one brought by the third party beneficiary of the car
renting contract. Since the car had been rented by the tort-feasor
in Connecticut, the court allowed recovery under the law of the place
of contract which imposed liability on car renting agencies for customer's torts.
The dram shop cases all involved liquor sales by defendant dram
shop operators in one state followed by automobile accidents in neighboring states in which the respective intoxicated customers injured the
respective plaintiffs. In Osborn v. Borchetta,13 8 the sale was in New
133. Home Insurance Co. v. Dick, 281 U.S. 397 (1930).
134. Wells v. Simonds Abrasive Co., supra note 11.
135. Marshall v. Geo. M. Brewster & Son, Inc., 37 N.J. 176, 180 A.2d 129 (1962);
Gianni v. Fort Wayne Air Service, Inc., 342 F.2d 621 (7th Cir. 1965).
136. McGinty v. Ballentine Produce, Inc., 241 Ark. 533, 408 S.W.2d 609 (1966);
Toomes v. Continental Oil Co., 402 S.W.2d 321 (Mo. 1966); Public Administrator v.
Curtiss-Wright Corp., 224 F. Supp. 236 (S.D.N.Y. 1963). See also Glick v. Ballentine Produce, Inc., 343 F.2d 839 (8th Cir. 1965); Glick v. Ballentine Produce, Inc.,
396 S.W.2d 609 (Mo. 1965).
137. Supra note 9.

138.
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York and the accident in Connecticut. Both New York and Connecticut
had dram shop acts but the New York court had long since construed
its Act as having no extra-territorial effect and not applying to out-ofstate torts. Nevertheless, the Connecticut court held the New York
defendant liable under the New York Act, making no pretense of applying its own Act to a dram shop operator doing business only in New
York. It dismissed the apparently inconsistent prior construction of
the Act by the New York court with the following words:
The reasoning of the (New York) court in holding that the statute
had no extraterritorial effect did not involve the rules of conflict of
laws and is not applicable to the present case, where the action is
brought in the state where the injuries occurred,
whose courts give
39
effect to the remedial statutes of a sister state.1
Although this articulation of the distinction between the early New
York case and the situation facing the Connecticut courts is less than
satisfactory, the Connecticut court reached a good result. Where the
New York Act would provide a remedy when the liquor sale and the
tort injury have both occurred in New York, and where the Connecticut
Dram Shop Act would do likewise when the liquor sale and the tort
injury have both occurred within Connecticut, it would leave an anomalous vacuum in the law to deny the remedy simply because the sale
occurred in one state and the injury in another. In this situation the
Connecticut court realistically, but perhaps unconsciously, exercised
its common law authority to make new law necessary to extend the
purely domestic effect of the New York Act to the territory of Connecticut. It bridged the gap between the localized application of the
respective statutes of the two states because "the dissimilarities between
the Dram Shop Act of New York and that in our own state are not sufficient to constitute an enforcement of rights under the former a contravention of our public policy."14
Both of the other cases involved liquor sales in Illinois followed by
customer torts in second states. In each instance suits were filed in
Illinois, although one was brought in the federal court on the ground
of diversity. Both complaints recited multiple counts including one
under the Illinois Dram Shop Act and one in common law. The court
in each case rejected the first count on the authority of earlier Illinois
Supreme Court decisions to the effect that the Illinois Dram Shop Act
did not apply to customer torts outside Illinois. 141 However, in the
139. Id. at 167, 129 A.2d at 241.
140. Id. at 165, 129 A.2d at 165.
141. Butler v. Wittland, 18 Ill.
App. 2d 578, 153 N.E.2d 106 (1958) where all litigants were illinois residents; Eldridge v. Don the Beachcomber, 342 I11.
App. 151, 95
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first case, Waynick v. Chicago's Last Department Store,1 42 the Seventh
Circuit Court of Appeals entered judgment for the Michigan plaintiff,
invoking the common law of Michigan as the place of wrong to impose
liability on the Illinois dram shop operator. Although the court assumed no remedy was available under the Illinois law, the circuit court
was concerned with the "vacuum" left by the localized application of the
Dram Shop Acts of the two states and the injustice of leaving the plaintiffs without redress "for death and injuries sustained in what was evidently an appalling automobile accident." '43 The court therefore turned
to Michigan common law, stressing, however, a penal section of the
Illinois Code (not the Dram Shop Act) which provides punishment for
anyone selling or giving liquor to an intoxicated person. This statute
demonstrated to the court that enforcement against the Illinois dram
shop of the Michigan common law right of action would in no way
offend the interest or public policy of Illinois. Absent Illinois precedents, the Federal Court of Appeals, sitting as an Illinois court, adopted
a rule of conflict of laws permitting it to enforce the liability imposed
by Michigan common law on an Illinois defendant who had not come
within the state of Michigan, owned no property there, and had neither
performed nor authorized the performance of any action there.
In the second case, Colligan v. Cousar,4 4 the Illinois appellate
court reached a similar result evidencing an intent to apply the common law of Indiana as place of wrong to impose liability on the Illinois
dram shop operator. This ratified the earlier federal decision and is the
more interesting because in the interval the Illinois Supreme Court, in
an action involving dissimilar facts not related to conflict of laws, had
held that the Illinois Dram Shop Act had effectively abrogated all common law remedies against tavern operators for injuries by an intoxicated
45
customer.
The Illinois appellate court subsequently distinguished the Waynick
and Colligan cases from the facts presented to it in Liff v. Haezbroeck.116 In the latter case the court refused to follow the earlier
cases in imposing liability on the Illinois tavern keeper on the ground that
N.E.2d 512 (1950), where the residence of the injured plaintiff is not disclosed.
Both these decisions were disapproved and presumably overruled by the Illinois
appellate court in Graham v. General Grant Post No. 2665, 97 Ill. App. 2d 139, 239

N.E.2d 856 (1968)

where again all litigants were Illinois residents, which case how-

ever was recently reversed by the Illinois Supreme Court. - Ill. 2d -, 248 N.E.2d 657
(1969).
142. 269 F.2d 322 (7th Cir. 1959), cert. denied, 362 U.S. 903 (1960).
143. Id. at 326.
144. 38 Ill. App. 2d 392, 187 N.E.2d 292 (1963).
145. Cunningham v. Brown, 22 Ill. 2d 23, 174 N.E.2d 153 (1961).
146. Liff v. Haezbroeck, 51 Ill. App. 2d 70, 200 N.E.2d 525 (1964).
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the injured plaintiff had been the drinking companion of the customer
tort feasor. An interesting feature of the court's opinion was its reliance on Illinois authorities to exonerate the defendant without any
reference to the law of Iowa where the injury was actually sustained.
The judicial ingenuity exercised in the Waynick and Colligan cases
to avoid the effect of the early Illinois dram shop decisions 47 might
not have been necessary had the view of the appellate court in Graham
v. General U.S. Grant Post No. 2665148 been upheld. Rejecting the
authority of the earlier decisions the court here imposed liability on
the defendant for a tort which occurred in Wisconsin, where Wisconsin,
having no comparable dram shop act would impose no similar liability. However, the Illinois Supreme Court has recently rejected this
1 49
view on appeal.
Two other recent cases of interest imposed vicarious liability under
local statute for tort injuries inflicted outside the state. Farber v.
Smolack 150 involved a New York statute which imposed on car owners
liability for torts committed by persons using cars of such owners with
the latter's permission. The New York Court of Appeals held a
New York owner liable under this statute for the death of a passenger in
his car and injuries to others which were caused by the negligence of the
man to whom the owner had lent his car for a round trip to Florida.
The accident occurred on the return trip in North Carolina whose laws
have imposed no liability on the owner. All parties were New York
residents and the Court relied for support on an extension of the
Babcock rule.
Myers v. Gaither'" concerned a District of Columbia statute prohibiting any one from leaving keys in an unattended car and imposing
on violators liability for any injuries inflicted by thieves or other takers
of the car in its operation on a public highway. The District of Columbia Court of Appeals construed this statute broadly to cover injuries
caused by a thief in driving a stolen car on a Maryland highway.
In Mitchell v. Craft, 2 the Mississippi Supreme Court applied its
own comparative negligence statute, and not Louisiana's contributory
negligence rule, to wrongful death actions arising from a two car collision in Louisiana but involving only Mississippi residents. The Missis147.
148.
149.
150.
151.

Supra note 141.
Id.
-Il.
2d -, 248 N.E.2d 657 (1969).
20 N.Y.2d 198, 282 N.Y.S.2d 248, 229 N.E.2d 36 (1967).
232 A.2d 577 (D.C. App. 1967).

152.

211 S.2d 509 (Miss. 1968). See note 100, supra.
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sippi court expressed approval of the Babcock rule and this decision is
a logical extension of its principles.
In Kaufman v. American Youth Hostels,15 8 in 1959, the New York
Court of Appeals held that Oregon law determined the immunity of
a New York charitable corporation for the death of a New York child
riding in its bus in Oregon. In 1963, after the Babcock decision, a
New York trial judge and the appellate division held in Blum v. American Youth Hostels'" that Kaufman had been overruled by the Babcock
case. Curiously both suits involved deaths incurred in the same accidnet-one instance of where delay in prosecution worked to the advantage of the plaintiff. In the later Blum case the plaintiff recovered
by application of New York law.
The Rhode Island Supreme Court also refused to apply the charitable
immunity law of Massachusetts to a Massachusetts tort where the parties
were all residents of Rhode Island. 55
Conclusion and Comment
The foregoing has been a roughly chronological review of the relevant
court decisions during the past seventeen years. These decisions represent, and even constitute, the new developing trends in the judicial
process of choosing the law applicable to torts affecting the interests of
more than a single state. The development, even in any particular
state, has been selective and sporadic. Progress has been empirical so
far as the courts are concerned, one step and one issue at a time, and not
in accordance with any grand design or full blown legal theory. Only
later have the courts come to accept and rely upon more general supporting theories, mostly derived from academic sources.
For illustration, the California Supreme Court in Grant v. McAuliffe "' and the New York Court of Appeals in Kilberg v. Northeastern
Airlines, Inc. 1 57 originally based their novel application of forum law
on the spurious characterization of the respective issues involved as
"procedural". Subsequently the courts retracted such characterization
in favor of more realistic reasons for their choice of forum law. The
California court initiated the domiciliary rule with respect to the issue
of intra-family liability in Emery v. Emery 5 ' but expressly refrained
153.

154.
af'd, 21
155.
156.
157.
158.
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Blum v. American Hostels, Inc., 40 Misc. 2d 1056, 244 N.Y.S.2d 351 (1963),
App. Div. 2d 683, 250 N.Y.S.2d 522 (2nd Dept. 1964).
Brown v. Church of Holy Name, 252 A.2d 176 (R.I. 1969).
Supra notes 17, 24 and 25.
Supra notes 49 and 52.
Supra note 28.
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from doing so with respect to the issue of host-guest liability. Not until
1968, in Fuller v. Greenup, 59 did a California court have occasion to
adopt a domiciliary rule to govern the latter issue of law. In 1958, a
few years after the California Supreme Court's departure from the
place of wrong rule in its Grant and Emery decisions, a district court
of appeals in the case of Victor v. Sperry,' involving only Californian
parties, saw no way of enlarging the wholly inadequate measure of
damages prescribed by Mexico, the place of wrong. Only in 1967 did
the California Supreme Court finally have occasion in Reich v. Purcell'6 ' to abandon the place of wrong rule with respect to damages.
The course of the New York courts has been even more erratic. The
Kilberg 62 dicta, while applying forum law with respect to the non-limitation of damages for wrongful death, refrained from doing so with respect to prejudgment interest on the amount of damages recovered.
To date this distinction still prevails in the New York decisions for the
subjective reason that the judges do not feel so strongly about allowing
recovery of interest on a claim as they do about recovery of adequate
damages for personal injuries or losses actually suffered. 6 3 Again, in
Babcock v. Jackson,16 4 the New York court set out the most generalized
principles up to then adopted by any American court to determine the
choice of law applicable to a tort. Yet only two years later the New
York court seemed to disregard those principles in its Dym decision,165
where the operative facts were similar except for such mechanical distinctions as the length of time the New York parties had been present
in Colorado (the place of injury) and the initiation of their host-guest
relationship in Colorado rather than New York. Then, in Macey v.
Rozbicki, 66 it modified its Dym ruling and in Miller v. Miller and following cases 16 completely abandoned it and moved on to an extreme
position favoring its own forum law at least with respect to the measure
of damages and host-guest liability where one of its own domiciliaries
is the injured party.
In the face of these inconsistent and conflicting decisions theories have
emerged from academic and judicial sources which attempt to rationalize a basis for the new jurisprudence and to lay down guidelines for
159.
160.
161.
162.
163.
164.
165.
166.

267 Cal. App. 2d 10, 72 Cal. Rptr. 531 (1968).
163 Cal. App. 2d 518, 329 P.2d 728 (1958).
67 Cal. 2d 527, 432 P.2d 727, 63 Cal. Rptr. 31 (1967).
Supra note 49.
Supra note 54.
Supra note 89.
Supra note 94.
Supra note 95.

167.

Supra notes 74, 76 and 96.
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its future development. The American Law Institute has long since
abandoned the vested rights approach which led to the place of wrong
rule enshrined in the original Restatement of 1934. It has been slow
in reformulating new principles to substitute for it. Section 6 of its
current Proposed Official Draft'6 8 states that a court, subject to constitutional restrictions, will follow a statutory directive of its own state
on choice of law. This is indubitably correct granted that the legislative directive is clear, but in the vast majority of cases no such statutory
directive exists, or if it does exist, its application to occurrences with
multi-state elements is not clear. Section 6 goes on to enumerate factors which it deems relevant to the choice of the applicable rule of law.
Some of these factors relate mostly to questions of contract or property
law involved in planned transactions such as the protection of justified
expectations and the certainty, predictability and uniformity of result.
The enumerated factors more closely related to choice of tort law are
the relevant interests and policies of the forum and of other states with
respect to the determination of a particular issue. Section 145169 more
specificially sets forth the general principle that the rights and liabilities of the parties with respect to an issue in tort are determined by
the local law of the state which, as to that issue, has the most significant
relationship to the occurrence and the parties under the principles stated
in Section 6. Succeeding sections go on to say with respect to particular torts (e.g., personal injuries, injuries to tangible things, etc.) that
the local law of the state where the injury occurred determines the rights
and liabilities of the parties, unless, with respect to the particular issue,
some other state has a more significant relationship to the occurrence
and the parties, in which event the local law of the other state will be
applied. Thus the Restatement continues to reflect a bias for the place
of wrong doctrine-modified by a will-of-the-wisp search for the "most
significant relationship". The authors apparently continue to aspire
to an ideal uniformity of result regardless of which state may be the
forum.
If the Restatement doctrine of "most significant relationship" was
universally adopted and could be evenly applied pursuant to some reliable system of judicial cybernetics it might be expected to discourage
forum shopping and to achieve uniformity of result-the chief virtues
now attributed to the place-of-wrong rule. Unfortunately, adjudication
remains a very human process and no system of cybernetics has been
able to assure much uniformity of result in decisions by courts sitting
168.
169.
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in states with conflicting interests and policies. The influence of this
"most significant relationship" standard may thus be more apparent
than real. Judges may be more ready to invoke it to justify their decisions than to be influenced by it while reaching those decisions.
In contrast to the Restatement's approach is that based on the locallaw premise that every court may properly apply its own substantive law
to any transaction or event with which it has any significant relationship.
It recognizes that the forum has the power of choice subject to only
minor constitutional restraints.'7 0 The Kentucky court has been the
most forthright in stating this view. It adopted the Babcock rule in
Wessling v. Paris'7 ' when it applied its own host-guest law to permit
recovery in an action involving Kentucky residents and an Indiana accident. One year later in Arnett v. Thompson17 2 it again applied its own
inter-spousal liability rule to allow recovery in a suit between an Ohio
wife and husband for injuries suffered in a Kentucky accident. It said:
. . . the conflicts question should not be determined on the basis
of a weighing of interests, but simply on the basis of whether Kentucky has enough contacts to justify applying Kentucky law. Under
that view if the accident occurs in Kentucky (as in the instant case)
there is enough contact from that fact alone to justify applying
Kentucky law. Likewise, if the parties are residents of Kentucky
and the only relationship of the case to another state is that the
accident happened there (as in Wessling), there is enough contact
with Kentucky to justify applying our law. The fact that we will
apply Kentucky law where Kentucky people have an accident in
Ohio or Indiana does not require that we apply Ohio or Indiana
law where people of one of those states have an accident here,
because the basis of the application is not a weighing of contacts but
simply the existence
of enough contacts with Kentucky to warrant
17
applying our law.'

It may be significant that the court in reaching its decision stressed
particularly that it did not consider sound the claimed potential of family
disunity that was the basis of Ohio's interspousal immunity doctrine and
found that the policy of Kentucky law was to allow recovery for injuries
or death resulting from negligence. This clearly illustrates the "better
rule of law" consideration discussed below.
Any realistic approach to a choice of law problem must take into
consideration the particular perspective of the forum court which is
called upon to make the choice. A court of one state will of necessity
170.
171.
172.
173.

Supra notes 11-16.
Supra note 99.
Supra note 47.
433 S.W.2d at 113.
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view the relative governmental interests and policies of its own state and
of a second state differently than will a court of the second state. The
Restatement recognizes this when it says a court, subject to constitutional
restrictions, will follow a statutory directive of its own state on a choice
of law.174 Even absent a clear statutory directive, courts show an
aptitude for choosing a rule of law which will promote the interest or
implement the policy of their own state, particularly when they believe
so doing will lead to a better result than a contrary choice. The foregoing review of cases bears this out. Thus courts do this with or without
any pretense of claiming their particular state to be the one "with the
most significant relationship" to the issue involved or of seeking uniformity.
In a 1966 law review article, 1 75 Professor Leflar has reviewed the
work of a number of legal scholars who have attempted to identify and
define the unexpressed policy factors which they believe actually influence the judicial process of choosing applicable law in cases involving multi-state elements. It was Leflar's objective to restate and explain
these factors with sufficient particularity that they themselves could be
used as a practical (but not a mechanical) test of the rightness of choiceof-law rules and decisions. He succeeded in reducing the various
schemata of his predecessors to five major choice-influencing considerations. He believes that if the courts come to recognize these considerations as the actual motivations underlying their choice-of-law decisions
and acknowledge them as proper and legitimate criteria, then they can
do a better job in making their decisions. They can drop their blind
reliance on mechanical rules (e.g., place of wrong and various domiciliary and situs rules) and forego the manipulation of procedure-substantive characterizations. They could also cease the pretense of seeking
and applying the law of the state with "the most significant relationship" to the issue involved.
He listed his five choice-influencing considerations: A. Predictability of results; B. Maintenance of interstate and international order;
C. Simplification of the judicial task; D. Advancement of the forum's
governmental interests; and E. Application of the better rule of law.
We will comment on them in the order stated.
A. Predictability of results: This is a consideration of prime importance in any case involving socially favored consensual transactions
174.
175.

Supra note 169 at § 6 (1).
Choice Influencing Considerationsin Conflicts Law, 41 NEw YORK UNIVERSITY
L. REV. 267 (1966); Conflicts Law; More on Choice Influencing Considerations,54 CAL.
L. REV. 1584 (1966); LEFLAR, AMERICAN CONFLICTS LAW, ch. 11, pp. 233-265 (1968).
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such as contracts and property arrangements of one kind or another, but
it is not relevant in the area of unintentional torts. It includes the
ideal of uniformity of decision regardless of the deciding forum, which
would thus discourage forum shopping. This has been the chief virtue
of the traditional place-of-wrong doctrine but it plays little part in the
new trend of decisions in tort cases. Some preliminary forum shopping
is very much in order in this day and age.17 6 If Kilberg had brought
his action against the Northeast Airlines in Massachusetts instead of
New York there is no reason to doubt that his recovery would have been
limited to the Massachusetts $15,000 statutory limit. In Schwartz v.
Schwartz,'7 7 where the attorney saw fit to file suit in behalf of a New
York wife against her husband in Arizona for injuries there suffered,
he was lucky that the Arizona court broke precedent and applied
domiciliary law, thus permitting recovery under New York law. Had
the Arizona court dismissed the action under its own rule of interspousal immunity, the plaintiff's lawyer might have been a fit subject
for a malpractice suit.
B. Maintenance of interstate and internationalorder: As we have
seen the Federal Constitution imposes but light compulsion on a state
court in its choice of law to yield to the stronger interest of another
state, at least when the first state itself has some competing interest in
the matter at issue.178 Nevertheless considerable comity may be exercised between the states. Thus in the Schwartz case the Arizona court
saw fit to apply New York law to the interspousal claim before it. It
certainly was not compelled to do so by any constitutional mandate.
In a Babcock situation if a host from State A picks up his neighbor in
that state and drives into State B where he has an accident, State A has
no reason to feel aggrieved if the State B court allows the guest to recover damages for his injuries despite State A's host-guest immunity
statute. Assuming A's statute is aimed at the prevention of fraud and
collusion between the parties, State A would not seem primarily concerned with such fraud and collusion in State B litigation. This has
become the business of State B. On the other hand, suppose the State
A guest had been so ill advised as to file his suit against his host at their
home in State A. Here, if the State A court had applied its own guest
statute to deny recovery, it might be said to defeat State B's policy of
permitting adequate damages for injuries caused by the negligent oper176.
Klaxon
177.
178.

Carpenter, Pluralistic Legislative Jurisdiction: Plaintiffs Choice Under the
Rule, 40 IND. L.J. 477 (1965).
Supra note 44.
Supra notes 12-16.
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ation of vehicles on its highway. It obstructs State B's police power
in providing this civil sanction against careless drivers. Nevertheless,
since both parties are residents of State A and the injured party brought
his ill fortune on himself by choosing to sue in that state, it is not likely
that State B will make a political issue of the decision.
On the other hand if the host and his guest had come from State B
and had met with the accident in State A, State A could have no basis
for complaint if the State B court had allowed the guest to recover in a
suit filed there. The fact that State B had super-imposed this civil deterrent on careless driving in State A which State A itself would not have
imposed would certainly not weaken State A's system of police regulation.
We have a different situation under the facts of Miller v. Miller"'
and its following cases in New York. There the New York court ignored the Maine guest statute and allowed recovery against the Maine
host on the basis of New York's single contact, i.e., the victim and his
survivors were New York residents. As mentioned in our prior discussion of this case, the New York court did rely in part on extenuating
circumstances of that case, but these circumstances did not exist in
Tjepkema v. Kenney, 8s nor in the analgous case of MacKendrick v.
Newport News Shipbuilding & D.D. Co.,' 8 ' where the trial judge announced: "Clearly, the public policy of our courts is to protect New
York domiciliaries, wherever possible, from denial of recovery in another
jurisdiction."'1 2 If this group of New York cases does not violate the
full faith and credit and due process clauses of the Federal Constitution,
as construed by the United States Supreme Court, they do at least seem
to constitute a breach in good interstate order by denying to the
defendants substantive defenses prescribed by their states of domicile
where the tortious acts occurred.
In similar situations where American citizens have been killed or injured in Brazilian accidents due to the negligence of Brazilian defendants, the federal courts have not hesitated in limiting recovery to the
woefully inadequate damages permitted by Brazilian law.'" 3 New
179. Supra note 74.
180. Supra note 76.
181. 59 Misc. 2d 994, 302 N.Y.S.2d 124 (1969).
182. Id. at 1011, 302 N.Y.S.2d at 140.
183. Tramontana v. S.A. Empresa de Viacao Aerea Rio Grandense, 350 F.2d
468 (D.C. Cir. 1965); Ciprari v. Servicos Aereos Cruzeiro, 245 F. Supp. 819 (S.D.
N.Y., 1965). By way of contrast English authorities indicate a willingness of their
courts to apply "the proper law of the tort" (i.e. English law) to a foreign occurrence
and foreign nationals provided the occurrence is penal or otherwise wrongful by the
law of the country where it occurred, e.g., Machado v. Fontes, 2 Q.B. 231 (1897), as
modified by Chaplin v. Boys, 3 W.L.R. 322 (1969), aff'g 2 Q.B. 1 (1968).
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factors come into play, of course, when the choice of law is between
domestic law and that of a foreign nation, jealous of its territorial sovereignty. Here any arbitrary application of domestic law to a foreign
occurrence working to the disadvantage of a foreign citizen, could be
a cause for embarassment to the United States government. The paramount interest of the federal government in foreign affairs may be
expected to limit the freedom of a state court to extend the application
84
of its law under such circumstances.1
C. Simplification of the judicial task: There would be no more
certain method of contributing to the simplification of the judicial task
in tort cases than rigid adherence to the place of wrong rule or the
adoption of other equally rigid mechanical rules dependent on domicile
or situs. Clearly the modern trend is away from such mechanical rules
and toward greater flexibility. Therefore we cannot consider this policy
factor a controlling consideration. It is subordinate to the next two
policy considerations.
D. Advancement of the forum's governmental interests: In the tort
area the forum's governmental interests are usually derived from the
local domicile of the parties involved or from the fact that the tortious
act or acts were committed in whole or part within the forum's territory.
The forum state itself may also be said to have an interest in doing
justice between parties who are in its courts seeking an adjudication of
their rights and liabilities. We have already made some brief comment
under item B on the relative weight of the competing interests of a
state of domicile and a state where the tortious act occurred. The
extent to which a court may be guided in its choice of law by an evaluation of the relative justice or sociological merit of the alternative legal
rules from which it has to choose is the subject of the next item, E.
E. Application of the better rule of law: Leflar's fifth choice-influencing consideration particularly had an immediate and emphatic
impact on judicial reasoning and decisions. His article came out in the
April 1966 issue of the New York University Law Review. In
August of the same year, Judge Kenison of the New Hampshire Supreme Court relied on Leflar's five choice influencing considerations
to support his majority opinion in Clark v. Clark8 ' which adopted the
Babcock domiciliary rule choosing the law to govern the issue of host
guest liability. This reversed the position that court had taken three
years before on the same issue.1 8 6 After enumerating the five choice184. E.g., Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964).
185. 107 N.H.351, 222 A.2d 205 (1966).
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influencing considerations, Judge Kenison concluded:
We have concluded that choice of law decisions ought to be based
directly upon these relevant considerations, rather than upon any
mechanical rule or technique of ad 8hoc
characterization derived
7
indirectly from such considerations.'
With respect to the fifth consideration, Judge Kenison said:
We prefer to apply the better rule of law in conflicts cases just as is
done in non conflicts, when the choice is open to us. If the law of
some other state is outmoded, an unrepealed remnant of a bygone
age, 'a drag on the coattails of civilization', . . . we will try to see
our way clear to apply our own law instead. If it is our own law
that is obsolete or senseless (and it could be) we will try to apply
the other state's law. Courts have always done this in conflicts
cases, but have usually covered up what they have done by employing manipulative techniques such as characterization and ren88
voi.
This language causes us to suspect that the New Hampshire court today
would overrule Johnson v. Johnson which we have already discussed
in this paper.'8 9 Judge Kenison had also written the court's opinion
in that case, handed down only eight months earlier in January of 1966.
He had there denied recovery to a Massachusetts wife in a suit against
her husband for a New Hampshire tort, applying the domiciliary rule of
interspousal immunity as a mechanical rule to determine the choice of
law. The "better rule of law" principle would favor application of New
Hampshire's rule of interspousal liability since few rules of tort law
could more reasonably be described as "outmoded, an unrepealed remnant of a bygone age" than the interspousal immunity rule. 190
The Wisconsin Supreme Court quickly followed suit in a 1967 decision' where the court adopted the Babcock rule. Here Justice Heffernan analyzed the problem on the basis of Leflar's five considerations
and cited with approval Judge Kenison's opinion in the Clark case. Addressing himself to the "better rule of law" principle he said: "'Guest
laws' are not consistent with the present day conditions in the field of
motor vehicle control and automobile accident law."'19 2 Again in 1968
the Wisconsin court used the Leflar approach in Conklin v. Homer'98
(where the facts paralleled those in Johnson v. Johnson mentioned in
the last paragraph) and reached a result which effectively overruled its
187. 107 N.H. at 353, 222 A.2d at 208.
188. Id. at 355, 222 A.2d at 209.
189. Supra note 41.
190. See W. PROSSER, LAW OF TORTS (3rd ed. 1964).
191. Heath v. Zellmer, 35 Wis. 2d 578, 151 N.W.2d 664 (1967).
192. Id. at 603, 151 N.W.2d at 676.
193. 38 Wis. 2d 468, 157 N.W.2d 579 (1968).
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9 4 With respect to the
contrary 1962 decision in Haynie v. Hanson."
"better rule of law" principle the court said that the Illinois guest
statute prescribing "wilful and wanton" negligence as a prerequisite for
recovery "is bad law" and "we see only legal retrogression in extending
the pernicious effects of such a law to Wisconsin.' 19 5
Likewise the Rhode Island Supreme Court has praised Leflar's five
points which it said "combine a 'workable brevity' with a 'reasoned
analysis', leading this court to their application when faced with a
conflicts of law situation."' 196 In its Woodward opinion, where it made
the foregoing comments, it also decided that Rhode Island law should
apply as to the host's duty of care to his passengers and the measure of
damages, rather than Massachusetts' more restrictive laws. Again
in Brown v. Church of Holy Name 9 7 the court refused to apply the
charitable immunity law of Massachusetts where the tort had occurred, saying:
We feel our policy to be the better rule. Although in most conflict circumstances it is difficult to say which is truly the better rule
as between two conflicting policies, in the present situation even the
Massachusetts Supreme Judicial Court has recognized the disfavor
in which the charitable immunity doctrine is held.' 98
The alacrity with which the foregoing courts have adopted and been
influenced by Leflar's five considerations indicate the probability that
those considerations will continue to exercise considerable influence in
this field. They have been cited by a number of other courts as well.
They are designed, of course, for all choice of law questions and not
only for issues in tort to which this paper is limited. Leflar has been
more successful than others in reducing policy principles to a manageable number of categories which courts are more apt to accept as a
working basis. The five considerations certainly do not lead to certainty or uniformity of result but their flexibility is one of their virtues.
A court can utilize them to reach decisions which it truly believes both
best serves the interests and policies of its state in relation to other
states and does justice to the parties. We believe that the five points
provide the most practical approach to choice of law questions which
has yet been offered. They may help to channel the "new trends" in
the future.

194. 16 Wis. 2d 299, 114 N.W.2d 443 (1962). See notes 41-44, supra.
195. 38 Wis. 2d at 484, 157 N.W.2d at 587.
196. Woodward v. Stewart, 243 A.2d 917, 923 (R.I. 1968), cert. denied, 393 U.S.
957 (1968).
197. Brown v. Church of Holy Name, 252 A.2d 176 (R.I. 1969).
198. Id. at 181.

